REPORT OF THE ATTORNEY GEWERAL 209

ascertained in accordance with Seciion 1 of Act 207 P.A. 1865 which is
free Itom any ambiguity und requires oo interpretation by me.

L2307, | O duormey General,

EXECUTIVE BRANCH: Organizabion of Principal Departments,

T¥pe I trunsfer of exisling hourds, offices, conuuissions nnd Agencies to
a principal departrcot established by Aot No. 450, Tublic Acls of 18AS,
the Execulive {hrganization Act of 19635, discussed and censtrued.

No. 4479 March 2, 15966,

Hon. Geerge Romney
Governor

Capitol

Langing, Michigan

You bave requested my opipion as &o the proper interpretation i bhe
placed on a Type | transfor and on a Type 1T transfer as those dexiznations
Bppear in Aci 380, Public Acts of 1965, as amended. You also request
mterpretalion of Scetions 8 (n) and 8 (b) of the hisic act as amended. Act
380, P.A. 1965 is kiwwn a3 the Dxecutive orgapization act of 19635, "The
Act beeame effeclive on July 23, 1965, [ wiae anbsequentily amended by Act
407, P.A. 1965 which went into elicet October 29, 19635, The amendatory
act dies not change the ‘I'vpe 1 transfer aud therefore will not be given
furiher consideration in unswering the firsl guestion asked by vou.

Due to your expressed desire thit my opinion be furnished as expediti.
ously as possible, I have divided your request amd submit herewith my re-
sponise on the meaning of & Type I transfer. The hulance of TOUr requesl
wiil be answered as spon as the necessary rescarch can be completed and
an opinion prepared,

* ‘The Type I transfer is descrihed in Section 3(a} of Act 380, supra, Set
fortle below is the entire content of Section A(a) of the Act, rearranyged to
show each sentence separately.

“Under this act, a type I fransler mosns the transferring intact of
un gxisting departrnent, board, commission or HEEDCY 1O a principal
department established by this act,

“When any board, commission, or uither agency is transferred 1o &
Principal department under o lype I transfer, that bourd, commission

or agency shall be adminisiered under the supervision of that principal
llepartment.

“Any Doard, commission or other ngcney granted a lvpe T iransfer
" shall exercisc its prescribed slalutory powers, dulies nnd functions of
" vule-making, licensing and registration inclnding the prescription of
rules, rates, regulations and standards, and adjudication independently

of the hend of the department.
“Under a type T tansfr all budgeting, procurement and related
~ - management functions of any transferred board, agency or commis-
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sion shall be performed under the direction and supervision of the
head of the principal department.”

To place the Type I transier in its proper perspective within the frome-
work of the Act, 2 brief discussion of the purposes of the Act is necessary.
Artticle V., Section 2, Constitution of 1963, provides in parl that, with cear-
tain coumernted exceplions, all executive and administrative offices, apencies
and instrunientalities of the exceutive hranch of state government and their
respective functions, powers and dutics shall be allocated by law among
and wilhin not more than 20 principal depurtments. Section 12 of the
Scheduls and Temporary Provisions of the Constitution prescrines thut the
imitial allocation by law pursuainl ta Article 'V, Section 2, shall be com-
pleted within two veats after the effeclive date of the Copstitution bue if
ot completed within such period the governor, within ome year thereafter,
by executive order, shull muke the initial allocation.

By Act 380, Public Acts of 1965, the legislature has crealed 19 principal
departmernis as listed in Scction ¢ thereof. Chapters 2 through 20 of the
Act comlmin the allocation by the legislature of existing boards, offices,
commissions apmd szencies within the 19 principal departments. To ae-
complish this allocation, the lepslaiure has used primarily four basic types
of transier but in miscellaneous instanues has prescribed transfets in a form
not withip be framewark of any of the busic types:

Bosic Type Transfers

1. Al statutory powers, duties and fonctions are to be retained and
the iransferred ageney shall remain as an aULOOOMOUS entity. (Soe
Section 379 {a) (b} {e))

2. Type I transicr

{1} a board, office, commission or agency is transferred intact to
a principal department and shall excreize ils powers, duties and
funetions in the manner preseribed in Seetlen 3 (g} ol ihe Act

() a portion of the powers, dulies and functions of a board, office,
commission or agency are transferred 1o w principal depattment with
another portion being 1raosferred to some other principal department.
(¢) somctimes the powers, dutiss and functions now vested m a
director of commissioner within a depariment arc also trumsferred.

o (See Soctions 178, 253, 353, 403%)

3. Type I transfer
(a) an cxisting department, board, cominission ar agency is trans-
ferred to a principal department and shall therealter exercise only
those duties within the department which ars delcgated to it by the
dopartment heuad.

(b) wome portion of the powers, duties and functions of 8 board,
oifice, cormmesion o agency are irunsferred to z principal depart-
ment thereafter ta be exercised under the authority of the department
head.

4, Type il lransfer

The powers, duties and functions of a state offlce, board, commis-
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sion of agency are tramsferred 1o g principal department spd the
office, board, commission or ugency i abolished.

Miscellaneous Type Transters

Instead of resorting to use of ene of the Begic Type Tramsfers ont-
Iincd above, the legslature 1 some imstances has transfered a hoard,
agency or organization by specifically spelling out in the Act the
natury of the transfer and the exteni thereof, (see, for example, Sce-
twons 12, 106, 107 and 1083

Section 3 {a) yuoted above sets forth the terms and conditions of a
Tvpe I transfer. Beeauss of the manper in which Lhe Act is structured,
little or no enlightenment as io the {egislative intent regarding the exteni of o
Type I aansfer can he pained from the Innguage in any other section of the
Act. Az will hereaficr be demonsitated, the provisions of Section 3 fa) are
10 some extent conflicting and nmbiguous, which makes it appropriate to
resort {0 rules of statulory construction Lo nseertain the legislative intent,

When the words of 3 statuie sre aot precise and clear, the construc-
tion which 13 most reascouble and bew suited to accomplizh the ohjects
of the statuts, should be adopted, and a construction lending to an
absurd consequence shall be distegarded. June v. Schnot District No.
11, Soutkhfisid Township, Qaktand County, %3 Mich. 533, 543,

Language of duuhiful meaning in i staiute must be given & Tcason-
rble comstruction, looking to ihe purpose  subserved thereby, its
Acsasion End necessity, w the end that the purpost will be effectad.
Latelicad Pipe Line Company, Inc. v, Dekn, 340 Mich, 25,

In construing an ambiguous stalute it js proper to loock to the
result of the construction ax an aid in determining Iegistative inlent.

Maprenn v Eeny Connty RBoard of Camvassers, 370 Mich. by, 657,

To ascertain the legislative intcnt, effect must be given, if possible, to
every word, scntence amd section. Ciy of Grand Rupids v. Crocker, 219
M:ch. 178, 182, 183; Peuple v, Babcock, 343 Mich. 671, 678: Lee v. Em-
Ployment Securiry Commission, 346 Mich. 171, 178. Under the foregoing
tules it fa appropriste to examine sugh scotence of Seclion 3 (a) to ascer-
tain the legislative intent in jis enaciment and to aswertain the meaning to
be given to a Type T transfer.

The first sentence of Secton 2 {a) is ax lollows:

“Under this act, a type I transler mesns the frensforring intael of
An existing department, board, commission ur 6ZCOCY to a principal
departiuenl established by this art”

Ther: appears 1o be no ambiguity in this sentence and no doubr exists as
io the legislalive intent, It anoounces that a1 Type T transfer Flaces the
pertinent  department, board, commission or AFENCY  Inlact within the
organizalional struclure of one of the newly created principal departments
to which the trunsfer is being mnde.

The second scntence of Section 3 (a) rends as follows;

“When any board, commission, or other

Whe agency is transferred to
& principal department urmier g t¥pe I irgnsfor

. that board, commission
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or agency shall be adminfstered under the supervision of ihat principal
department.”

The key words of this sentence are that the boazd. GoMmission oF ageney
vshall be administered under the supervision” of the prineipal department.
Tt has been said by the Supreme Court of Minnsota in the case of {Vhrisi-
gau v, Fing ef o, (19473, 223 Minn, 452, 27 N.W, 2d 193, 198, that there
i oo distinction betweon the power to direct and the power to adminisiet,
In that case the Court said:

“he {erms are synonymou3. Bolh mean 1o TABARC, gontrol, and
conduct the affsirs or Imsiness of the governmenia! agency to which
they relats.”

In the cnac of Wisconsis Department af Taxalion v, Fred Pabgr, Jr., 1 al.
(1961), 15 Wis, 2d 195, 112 N.W. 2d 161, 164, ihe Supreme Court of
Wisconsin adopted the dictionary meaning of the word “wdminister” by
saving: .
e dminister” i delined in Webster's Third New Trlernaticnal Die-
Homary s '* * = to manage the wffairs of + * * to direct or wuperintend
the excoution, uwse, or conduct of * ¥ ¥ to manage or conduct
affairs + & Il!" "

The power to supervise is the power Lo review all the acts of suhordinates,
and to eorrecl, or direct a corrcetion of, any errors eommitted by Tham.
“any less power than this would make the *supervision’ an idic acr, — a
mere overlooking, without puwer of correction or sugpestion.” Famtongeren
v. Heffernun et al, {1888), Supreme Court of Dakota, 38 NW. 532, 56,

The same interpretation of the power 10 supervise was approved hy the
Supreme Court of 1he United States in Lhe case of Knight The United
Fund Astociation et al. {1891}, 142 UK, 161, 35 L. ed. 974. See also
Orchard v. Alzxander (18933, 157 U5, 372, 38 ). ed. 737.

Returning to the meaning of the ey words “adminisiered under the
supervision” of the principal department and applving the foregoing legal
defipitions, it would be clesr if nothing further appeared in Seclion 3 (a)
that the responsibility for the lurmulation of depurimental policy and lor
the coordipilion and execution of departmental funclions has been wested
in the department head. Ilowcwver, the legislatute by the tiurd sentence of
Seclion 3 (2) gave to the transferred hoard, office, commission or agency
gome area of independent authority,

The third senience of Section 3 (a) reads:

#Ane board, commission ot other agency granted a type 1 transier
shatl exercise its prescribed statutory powers, duties and fupclions of
rule-making, licensing and repistration including the preseription of
roles, rates, repulations and standards, and adjudication independently
of the head of the department.”

A plain reading of the third scntence and its place in lbe context of Seeticn
3 {a} will disclose that the indcpendent sulhotity thers conferred has been
carved out of apd Teserved from the supervisory grant appentiing in the
secopd scotenca of this section. Thus the guestion heconies—what is tha
nature and extent of the independent anthorty which ihe third semicnce
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confers. Initially, that eentence directs that “faloy board, commission or
other agency” granted s Type I transfer shall exervise “iis prescribed statu-
tory powers, daties and functions of rule-muking, licensing and registration,”
I cunstrue the words “stawuinry powers, duties and functions™ as perlaining
collectively to rule.muking, licensing and registration. Under the legsl
mMaxim ewiciir @ sociis words emploved in n stalute are construed in con-
nection with, and their meaning is sscertained by reference to, the words
and phrases with which they are associated or related. See %2 O 5., page
654, § 331. Ao consuk 66 C.J.5., page 607 and Sunchick v, State Bogrd
of Upiometry, 342 Mich. 535. To asccriain whether a board, offics,
commission or agency hos mny such “prescribed” statutory powers, dutics
and functions, il is necessary to examine the perfinemt statutes relating to
the board, office, commussion ur spency involved and thereby determine
whether or nat the powers, Julies and funetions of rule-imuking, lMecnsing
and registration have therstofore been conferred by the {egislature upon
the particular board, office, commission or agency concerned hy the Type
I trausfer. 1T such preseription can be found in the law 5t may be cxercised
independently of the head of the department; if no such prescription van
be found it has not heen supplied by the language of Act 381, supra, and
aceordingly louy not be exercised,

The third sendence pext continues with the ¢lause “ineluding the pTCscrip-
lion of mles, rates, regulations and elundards, nnd adjudication independ-
ently of the head of the department.” The word “including” is normally nsed
amal undersiood as 8 term of enlargement and not one of limitation. Where
nsed ns o term of hmitation, it is construed L mean “incloding only.” Penn
Dairies, ine. v, Mk Conlrol Commission (1942}, Supreme Conri of Pennsyl-
vamia, 344 Pa. 33, 26 A. 2d 431, Where construed as a ferm of enlarge-
ment, the word implies that something has been given bevond the geners]
language which precedes it. Aruedd ot af. v. Arnold (19517, Supreme Court
of Oregon, 237 P, 2d 963, Phelps Dodge Corporation v. Nattanal Labor
Relgrions Raard {1941), 313 U8, 177, 85 L. ad. 1271, 1280.

Our own Supreme Court in construing the words “including” o "inctude™
has looked to the language of the sfatute und to the situation te which 1he
statite is intended to apply. S in fthe ease of Wyoming Purk Lumber &
Fuel Co. v. Vander Ark., 291 Mich. 496, it was held thal the word “in-
cluding” was cxpansive rather than gualifying. Bul in Pavidson v, Secre-
tary of Srare, 351 Mich. 4, the Court leld Ihat the items of aquipment
mamed following the wand “including” were witchin the preceding definition
of special mobile cquipment. In the later case of Skillman v, dbruczo, 352
Mich. 9, the word “include™ was construed to be o lerm of enlarpement
where 1s¢d in a definition of county emiplovee.

In my opinion the legislatare inlended the participial phrase inirodneed
by the word “including” to be expansive of the antecedont emumeration up-
pearing in the sentence. 'I'he contcnt of the phrase requires this result, The
preseription of rates, regulations and slandards is not synonymous with
rule-making, licensing and registration. Section 1(2} of Act 2% P.A. 1943,
85 amended, (CL. 1948 § 2471, MSA. 1961 Rev. Vol § 3560071
specilically excepts from the definition of “rule” a rule, regulation or order
which ssiublishes or fixcs rates or tariffs.
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The word “adjudication” appearing in the participial phrasc, as cus-
tomarily used and ondersioed in adminisirative law, embrices the exercise
of powers, dutics and Mmotions wholly apart from rule-making, livensing
ami registration, In the case of Philadelphiz Co. v. Securities and Exchange
Commissinn (1948}, 175 T. 2d 808, the Umted Sfulss Court of Appeals
said (page 816):

“[t is glemenlury that the action of an adminisirilive tribunal is
adjudicatory in character if it is porticular and immediate, rather than,
as in the case of legiglative or rule making action, meneral and futuree
in effeet"

To like cifact see Prentis v, Afluntic Coast Line Company (1908}, 211 U5
2100, 53 L. ed. 150, 158. The Supreme Cionut of Washington in the case of
Senior Citlzens Feague, ne. v, Department of Social Security of Weshing-
ton, et al. (1951), 228 P, 2d 478, 492, made this comment:

“Ryle-muking is legislation on the adminisitative level, ie.. legis-
jation within the confines ol Lhe granting statute. as roguired by the
constitulinn aod its doctrine of nondelegability and separability of
powers. (citnlion amitted} Tt is the funetion of laying down general
regulations as distinguished from ordets that apply to oamed persons
or (o specific situations, the latter beine adjudicatory in nature.”

Also see Citv 6f Newton v, Department of Public hrilities (1959%, Supreme
Judicial Conrt of Mussachusetts, 160 N.E, 2d 108. C.F. I Am. Jur. 24, Ad-
ministrative Law, § 138, et seq.

The foregoing analysis clearly demonstrales that at least three distinct
and separate powers, duties and functions arc involved by the provisions of
the third senience of Section 3 {a). These are rule-making, a quasi lepisla-
tive fupction® the repulatory, administraiive and ministerial functroms as
they relate to the cnumernled categories® and the wljudicatory or quasi
judicial function.d

The fourth seatence of Section 3 {a) rcads:

“Under & type 1 tramxfer all budgeting, procurement and related
manngement functions of any truimferred board, agency or COMOssion
shall be perlormed under the dircction and supervision of lhe head
of the principal deparlment,”

‘The budgeting, procurement and relatcd management functions may be
describeal callectively ag ihe housekeeping functions which are placed
under the direclinn and supervision of the head of the principal depariment.
The “direction and wupervision™ conferred by the fourth senteoes is nul

1 The judgment of the Courl of Appeals wa3 vacated by the Supreme Coort
af the United States an the ground that the isues had becoow moot. 337
US 901, 93 T, ed. 1715,

£ Bee Aci 88 P.A. 1943, pe nmemded; CL. 1548 & C.1.5. 1961 § 24.71 et seq.
MEA 1961 Rev. Vol & Cum. Supp. § 3.56007) el sy, O.AG. 1558, ol 2,
p. 246 at p. 233,

31 Awm. Jur. 3d, Adminisrrative Low, & 81

4 Dairoii Edisont Crmpuny v, Corporarion & Nveurities Cormission, 361 Mich.

130,

f m———————
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substantially different from the authotity conferred in the second senfence
by the words “sdministered under the supervision” of the principal depart-
ment. The power to direct and the power to administer have Been held
fe be synonymous terms. See the case of Christgan v. Fine of al, supra,

By way of sunmary, & Type I transfer under the Executive arganization
act of 1965 places the board, office, commission or agency intact within
the principal department to which il hus been transferred. Under the Act
each board, office, unmmission or agency having a Type | transfer Is sub-
ject to having it policy doterminations and its functions administered under
the supervision of the prineipal depurlment head cxcept those palicy de-
terminations and functioms which may be sxercised independently within
the authority of the third sentence of Section 3 {a) ol the Act. The statu-
tory powers, duiics and functions which may be cxzcreised independently of
the departiment head pursuant to the legislative ditective of Ihe third sen-
tence of Section 3 (a) of the Act are retained and may he performed by the
transferred agency without interfarence or supurvision by the head of the
depirtment. This is but to say that within these categorical arcas, the Type
I'ngeney acts independently ol the department head and it necessartly [ollows
that the head of the department is freed from responsibility for such inde-
pendent uction.

In the excrefse of the indepenident authority which a Type 1 ngency may
cxereise, it is appropriat: lo warn that the powers, dutics and functions io
be so exercised must be found in the hasic statutes by which the hoarg,
nffice, commission or agency so tansforred was created and empowered
becanse it is clear that us to the Type I transfer meither Act 380, nor
amendatory Act 407, supra, confers any new power, duty or function (or
independent action not theretofore possessed, In this connection correla-
tive questions may arise as Lo the power to issue bonds, as to the obligations
under outstaniling bonds, as to qualification for federal funds, and the like,
which vunnot he resolved by application of the peneral rules of construction
and the interpretation of the several scotences of Section 3 (a) of the Act
which T have outlined uhove. When situations of Lhis naturc appear it will
be necessary Lo exsmine the pettinent statutes to decide 8s to each such
sittation whelher or not the specific pawer, duly or function is w be per-
fonned by the transferred board, office, commission or agency by inde-
pendent action ot i5 to be perfurmed under the supervision of the depariment
head.

FRANK J. KELLLEY,
Attorney Gemeral




