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Township civil service system, which was adopted prior to the enactment
of Act 246, P.A. 1965. In view of the answer to your first question,
that Article XI, Section 6 of the Michigan Constitution of 1963 is self-
executing as to townships, the civil service system of Taylor Township,
adopted after the effective date of the 1963 Constitution, became effective
and is not rendered nugatory by Act 246, P.A. 1965.

FRANK J. KELLEY,

616 O 5’ Z ?‘ / Attorney General.

BONDS: Qualified bonds of school districts.

CONSTITUTION OF 1963: School Bond Loan Fund.

SCHOOLS: Bond Loans.

STATE TREASURER: Payment of principal and interest on qualified
school district bonds,

Authority of State Treasurer and procedures to he followed in paying
from the School Bond Loan Fund principal and interest on qualified
school bonds upon presentment by a bondholder.

No. 4308 August 29, 1966.

Hon. Allison Green
State Treasurer
Capitol Building
Lansing, Michigan

You have requested my opinion on what procedures should be followed
by the state treasurer preparatory to making loans to local school districts
which are unable to make payments on principal and interest of qualified
school district bonds.!

Loans to bonded school districts are authorized by Article IX, Section 186,
Constitution of 1963, which in part contains the following pertinent
language:

“If the minimum amount which would otherwise be necessary for
a school district to levy in any year to pay principal and interest on
its qualified bonds, including any necessary allowances for estimated
tax delinquencies, exceeds 13 mills on each dollar of its assessed
valuation as finally equalized, or such lower millage as the legislature
may prescribe, then the school district may elect to borrow all or any
part of the excess from the state. In that event the state shall lend
the excess amount to the school district for the payment of principal

1In your letter of request you stated that you were familiar with Opinion No.
4422 issued by me on March 12, 1963, in which it was ruled that Article IX,
Section 16, Constitution of 1963, requires school districts to borrow and the
state to lend sufficient sums to cover debt service payments on qualified bonds
of school districts but that this requirement is not a pledge of the full faith and
credit of the state; the Municipal Finance Commission however may and must
enforce the duty of the school district to borrow and have the state to lend the
necessary amounts,
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and interest. If for any reason any school district will be or is unable
to pay the principal and interest on its qualified bonds when due,
then the school district shall borrow and the state shall lend to it an
amount sufficient to enable the school district to make the payment.

“The term ‘qualified bonds’ means general obligation bonds of
school districts issued for capital expenditures, including refunding
bonds, issued prior to May 4, 1955, or issued thereafter and qualified
as provided by law pursuant to Section 27 or Section 28 of Article X
of the Constitution of 1908 or pursuant to this section.”

Article IX, Section 16, Constitution of 1963, is a continuation with minor
revisions of the provisions relating to school bond financing which appeared
in Sections 27 and 28 of Article X, Constitution of 1908. Section 27,
Article X, Constitution of 1908, was proposed by joint resolution of the
legislature in 1955 and approved by the people at the regular election
of April 4, 1955. The loan provisions of Section 27 ceased to have
effectiveness after July 1, 1962, and were replaced by the provisions of
Section 28, Article X, Constitution of 1908, which was proposed by joiat
resolution of the legislature in 1960 and approved by the people at the
general election of November 8, 1960. Section 28 by its own terms took
effect on July 1, 1962.

. Section 28, Article X, Constitution of 1908, was implemented by the
legislature by the enactment of Act 108, P.A. 1961, which took effect
September 8, 1961. The first section of Act 108, P.A, 1961, stated that
the purpose of the act was to implement Section 28 of Article X of the
Constitution of 1908. The Constitution of 1963 took effect on January 1,
1964. In anticipation of the effectiveness of that Constitution, the legis-
lature passed Act 33, P.A, 1963, Second Extra Session, such act to take
effect on January 1, 1964, Act 33, P.A. 1963, Second Extra Session,
amended Sections 1, 3, 8 and 9 of Act 108, P.A, 1961, and further
amended Section 7 of Act 108, P.A. 1961, as amended by Act 131, P.A.
1962. ‘The first section of amendatory Act 33 stated that the act’s purpose
was to implement Section 16 of Article IX of the Constitution of 1963.
Subsequent amendment has been made to Sectioms 2, 4, 6, 9 and 10 of
Act 108, P.A. 1961, by Act 169, P.A. 1964, which act also added a new
Section 4a.?

Answer to your question is to be found in amended Sections 6, 7 and 8
of the act. These sections present two situations in which you may become
involved as state treasurer. The first situation is where a loan is to be
made to the school district to permit the district to meet the principal and
interest requirements on its bonds without a default in payment; the
second is where the principal or interest on the bonds has not been paid
when due upon proper presentation because of inadequate funds resulting
in a default in payment.

Under amended Section 6 of the act, in any school district where the
amount necessary to be levied in any year for principal and interest on

2 Act 108, P.A, 1961, in its present amended form appears in M.S.A. 1965
Cum. Supp. § 3.424(111) et seq.
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qualified bonds exceeds 7 mills on each dollar of the assessed valuation
of the school district as last equalized by the state, such school district
on or before 60 days prior to the time of certification of its tax levy to the
assessing officer shall file with the superintendent of public instruction?
a preliminary application for a loan from the state in the amount of any
part of such excess over 7 mills which the school district does not propose
to levy in such year.® Amended Section 6 specifies the information to be
supplied in the application. The superintendent of public instruction if he
finds the application in proper form shall approve or deny the application
in whole or in part and notify the school district of his action. Amended
Section 7 of the act provides that if a loan from the state shall become
necessary for the payment of principal and interest on qualified bonds
in accordance with ap approved preliminary application to the superin-
tendent of public instruction or by virtue of a supplemental application,
it shall be the duty of the superintendent of public instruction after audit
to forward to the state treasurer a statement setting forth the amount
to be loaned to the school district for the payment of principal and
interest and the date on or before which such loan shall be made® The
superintendent shall prepare a voucher as a basis for the issuance of a
warrant and upon receipt of such statement and warrant, it shall be the
duty of the state treasurer to loan to the school district from the school
bond loan fund the amount set forth in the statement of the superintendent
of public instruction on or before the date specified therein. The state
treasurer upon making such loan shall obtain from the school district a
receipt for the amount so loaned which receipt shall specify the terms of
repayment in accordance with the provisions of Section 16 of Article IX,
Constitution of 1963 and the act. The school district treasurer upon receipt
of the loan is required to deposit the same in the debt retirement fund to be

3 Article VIII, Section 3, Constitution of 1963 requires the state board of
education to appoint a superintendent of public instruction who shall be the
principal exeentive officer of the department of education and who shall have
powers and duties provided by law. Section 14 of Act 287, P.A. 1964 (M.S.A,
1965 Cum. Supp. § 15.1023(14)) specifies that after June 30, 1965, a reference
in any law to the powers and duties of the superintendent of public instruction
shall be deemed to be made to the state board of education, subject to exceptions
not pertinent here, and that the state board of education may delegate any
of its functions to the superintendent. Section 300 of Act 380, P.A. 1965,
creates a department of education. Section 301 of that act provides that the
head of the department of education is the state board of education. Section
303 of that act transfers by a Type III transfer all powers, duties and functions
then vested by law in the superintendent of public instruction to the department
of education. Section 305 of the act specifies that the principal executive officer
of the department of education is the superintendent of public instruction. Act
380 appears in M.S.A. 1965 Cum. Supp. at § 3.29(1) et seq. Act 380, P.A. 1965,
was amended without regard to the sections involved here by Act 407, P.A. 1965.
Without doubt, under the foregoing provisions the state board of education
could delegate to the superintendent of public instruction the performance of
all of the functions and duties imposed on the board in conmection with the
School Bond Loan Fund.

4 Other details set forth in amended Section 6 have been omitted.
§ Other details set forth in amended Section 7 have been omitted,
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used solely for the payment of principal and interest on qualified bonds.

The foregoing summaries of the procedures prescribed by amended
Sections 6 and 7 relate to the first situation above-described where the
loan to the school district is to be made before the school district has
defaulted in the payment of the principal or interest on its bonds.

The second situation described above is covered by amended Section 8
of the act which prescribes that in the event the principal or interest on
any qualified bond is not paid when due, upon proper presentation of the
bond or interest coupon to the agent or officer charged with making pay-
ment thereof, the state treasurer shall forthwith pay such principal or in-
terest upon presentation of the bond or coupon to him. Any amount so
paid by the state treasurer shall be deemed a loan to the school district
made pursuant to the requirements of Section 16, Article IX, Constitution
of 1963, and the act and the school district shall give a receipt therefor and
repay the loan in the manner provided in the act for the repayment of
loans.

The method of processing loans to school districts under amended Sec-
tions 6 and 7 before default in payment of principal or interest is adequately
spelled out in those sections and no additional comment from me is neces-
sary. Your real concern is in regard to the applicable procedures which
you should follow in the situation where the school district has defaulted
in the payment of principal or interest on its bonds and the bond or
bonds and the interest coupons have not been paid when due by the paying
agent because of lack of funds. In the event of such a happening it is
assumed for the purposes of this opinion that the holder of the bond or
of the interest coupon will make demand on you as state treasurer for
the prompt payment of the obligation thereunder. Should such demand
be made on you as state treasurer, you would be entitled to take the follow-
ing action before making payment:

a. Ascertaining from the superintendent of public instruction or
from the records in your own office that the bonds involved are duly
qualified bonds as defined and described in amended Section 3 of
the act;

b. Requiring proof reasonably satisfactory to you that the bond or
bonds or the interest coupons have been properly presented for pay-
ment to the paying agent or officer charged with the responsibility
for making payment thereof and that payment has been refused
because sufficient monies had not been deposited by the school district
for that purpose; such proof of nonpayment may be furnished you in
the form of a certificate from the paying agent;

¢. Notification to the school district given by you or your designee
of the action taken by paying agent in refusing payment of the bonds
or interest coupons on presentment because of the failure of the school
district to have deposited funds with the paying agent for that purpose
and verification from the school district of the fact of such failure
to supply the required funds; notification to the school district by you
or your designee that payment of the required amounts were to be
made from the school bond loan fund by you as state treasurer and
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that such payment would be in the form of a loan to the school
district which the school district would be required to repay to the
school bond loan fund in the manner required by law; the school
district will be required to furnish you as state treasurer with a receipt
evidencing the loan and specifying the terms of repayment, as required
by law.

Upon the fulfillment of the above conditions in a manner reasonably
acceptable to you, you would be authorized to make payment of the
amounts due on the bonds and interest coupons and thereupon to demand
their surrender and delivery to you as state treasurer.

Because of the safeguards built into the Michigan Constitution and
statutes there should be no default of Michigan qualified school bonds.
The School Loan Fund Program will have afforded the school district
access to loan funds prior to the due date of the principle and interest
on such bonds. In order to advise of the procedures in the remote pos-
sibility of nonpayment, however, I have set forth the foregoing guide lines.

FRANK J. KELLEY,

CLOs2/. |

CONSERVATION, DEPARTMENT OF: Arrests: Military Service.

Privilege from arrest granted to military personnel in actual service of the
state or United States by Section 53 of Act 84, P.A. 1909, as amended,
does not provide immunity from arrest for violation of conservation laws
which constitute a crime.

No. 4443 August 31, 1966,

Dr. Ralph A. MacMullan
Director

Department of Conservation
Lansing, Michigan

Dear Dr, MacMullan:

You have requested my opinion concerning the extent to which the
privilege from arrest granted by Section 53 of Act 84 of the Public Acts
of 1909, as amended,! applies to violations of the conservation laws of
Michigan.

Section 53, supra, reads in pertinent part as follows:

“All officers, warrant officers, and enlisted men who may be in
the actual service of the state or of the United States, in all cases,
except for treason, felony or breach of the peace, shall be privileged
from arrest and imprisonment during the time of such actual service.”

There are no Supreme Court decisions in Michigan which have con-
strued this statutory language. There are, however, authoritative cases

1CL.S. 1961 § 32.53; M.S.A. Rev, Vol. 1961 § 4.644.




