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COLLECES AND UNIVERSITIES: Member of Bnard of Regents of
University of Michizan.
CONSTITUTIONAL TAW:  Queslion of conilict of interest.

DHscusses relationship of a member of the Bounl of Regents in his ca-
pacity as a businessinan whose company has buginess relalionships with
the Tniversity.

o, 4307 Mirch 10, 1966,

Hen. Juek Faxon and

Hon., George F. Montpomery
Stats Representatives
Lnnsing, Michigan

¥You bave requested my opinion on the following question:

Whether it is oroper for a unjversity, such ux the TIniversity of
Michigan, 0 do [usiness with a ¢ompany such as University Micro-
films, Inc., of which vne of the Regents of the University, Eugene B
Power, has a substantial interese?

At vour request thc Department of the Aaditor General conducted a
sipplementary examination of the University of Michigun i several areas,
including the arca of the husiness relationships between the University ol
Michigan and University Microtilms, Inc., und ssued a special report on
Navember 22, 1965, The special report was supporied by two documents
entitled Exhihit A upd Fxhibits B and €. These have bocen carctully studied
in my office. In addition my stall songht and has cbtained additional in-
formation from Dugene Power. Relinnce hus also heen placed upon the
Ietter of Buivel, Haman, Long, Gust & Kennedy to Mr. Cummiskey woder
date of Diecember 15, 1963, Based upen such study snd additonal imbor-
mation furnished by Mr, Fugene Power, the following facts appear pertinent
1o your gquestion;

Since approximately the year 1938, Fugene Power conducted business
operations under the name of University Microfilms in Ann Arbor, Michi-
gan, As a part of his business, he borTowed Libratrv materials, inciuding bools
and joutnals, from the University o Michipan Library for microfilming and
lyr sule of photocopies. Such business opersiion included microfilming
books and journuls Lo (i1l orders taken by the University library with Lini-
versity Microfilms handling the shipment and the billing of orders and
collection of payments, Employees of the University library would identify
the book of perindical Tequested, and find it on the shelves, chargiog the
material to Universily Microfilms, discharging it on its return and shelving
il.

In 1044, bevause the number of interlibrary louns o University Micro-
films had greaily increused and thers was some delay jn the return of ma-
terial to the shelves, Mr. Power and officials of the University of Michigzan
library entered into an agreement wherehy Mr. Power lent the University
libtary & mmicrofittn camera which was operated by the staff of the Uni-
sity library Photoduplication Service. University Microfilms puid 1he
University Tibrary 1¢ for each exposure made by library staff to film shoti-




REMRT OF THE ATTORNEY GENERAL 217

mn meteriinks, wnd 38¢ {ur exposure on long-run filming operations. The
cxposed film was sent to University Microfilms for processing. Shipmerft
and billing of orders and collection of payments were undertaken by Ulm-
versity Microfflms.

Film exposures were made by Ugiversity library permsonocl on orders
tuken Dy the library and on orders made by University Microfilms. Em-
ployees of the library would identify the book or periodival vequested, find
il un Ihe shelves, deliver the book to the employee operating the camera,
nnd relurn the book o the shell after microfilming. These relationships
between the University of Michigan library and University Microlitms
continucd through the year 1934

In the Spring of 1955, Mr. Power was clected Regent ol the University of
Michigan for a term to commence JanUary 1, 1956, Thercafter library
and other University of Michigan officials espressed concern about Eugene
B. Power’s status and the future logality of provailing Universily ol Michi-
gan and University Microfilms relationships, After Mr. Power took officc,
all prevailing eontracts between the Tlniversity of Michigan and University
Microfilms were cancelled on advice of counscl for the University of Michi-
man us of Janowary 1, 1950,

It appeats that in the interim, before assuming office, Eugene B. Power
sold a camera to the University of Michigan library and the University
continved io use lilms provided by him to photograph materials at his
request, delivered the undeveloped film to University Mierofilms for print-
g of positive film at a tats of |¢ per exposure on short-run orders and
3¢ on long-run ordery lor the {itming done by the slafF of the University
of Michigan hbrary,

Dwring the aforesaid time University Microfilms was & Michigan profit
cotpofation controlled by Cugene B. Power and his wife,

Aficr Eugene B. Power took office 13 Regent of the Univemity of Michi-
gan, he wrote to Horace W, Gilmore, Deputy Attorney General of Michigan
oi Maeeh 2%, 19546, vequesting oo opinion an the following questions:

“1. TFor years we have borrowed boolks and perindieals from the
Universilty oF Michigun Libeary which we have microfilmed, put the
negative in onr vanlt, and ar a Iater date made copies for other Thraries
who were interested in purchasing them. We also borrow hooks and
perimlicals on inlerlibrary loan from other institutions, in¢luding the
Library of Congress, Harvard, and the American Aabquatian Society,
Interlibrary loan of library materials i3 a common procedure for
vitrinus business organizations reguiring the use of periodical and other
library resources. The vnly dillerence o lhe sitvation s that these
corporations may obiain from them a progess or information where it
15 uf value, whereas we microfilm the materials and bepefit in that way.
1hix = a scrvice which 1y avaidable (o {be husioess organizatioss of 1he
gtate a5 TaXpayers.

#3. The University ELibremy operates o microlilm service in their
Photaduplication Department from which they supply microfilm
copies of articles, periodicals, and hooks at standard rates. All of the
grcat librarics in the country have similar facilitics and they all charge
agbout the same rate. I should like to kaow if it is acceptable for me
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te buy such microfilm from the library at the same offered raies which
anyone else would pay.

*3. Upon assumiag the oltice of Regent I cancelled all contracts
with the University, many of these of long standing, some us long as
17 years. This was done in accordance with the Regents Bylaw en-
Clased and the statule mentioned above.

“The difficuliy, hawcver, is that the services we offer in certain
imstances are unique and they are nol obininuble elscwhere, As an
illustration, we are microfilming all of the books printed in England
before 1640, No one else is doing this and if the Universily were to
do this themselves they would be put to a vory great expense. We split
the expense of preparing the negative among a great many fnailulioms
and thus can supply copies nf these materials al low rates, Another
fllustration is the microlilming and publlcation of dissertatons, 2
service which we perform for some seventy ather inslilulions in the
United States. An essential pari of the service is the publication of an
abstract in u mutionally reeognized volume known as Ditsertation
Alstracts. Obviously the University cannol do this (hewnselves for they
cannot obtain the recoguition und the beoefit which comes from a
generally used volume if they publish their own abstracts. There are
a onumber of other similar gervices in adidition Lo these,

“The end result of all of this is thal so far, the only solution I
have come up wifh is that these scrvices should be given to the
University &3 an outripht ¢ontribution and this means conlribulions
of zomething around $6,000 to $10,000 o yeur. 1 don't mind helping
the Universily, hut this amount is a sizable irem and 1 would like to
cxplore other possibilitias in respect to it.”

Deputy Attorney Geuwral (iimore responded on Aprfl 10, 1956 with
the fullowing answers to the questions propounded,

In response to the fisl gucstion about the action of Mr, Power in behalf
ol University Microfilms in borrowing books and periodicals Irom the
University of Michigan library which he microlilmed, put the negative in
his vault and ot 8 luter deilc made copies for other libraries interssted in
purchasing them, Deputy Attorpey General Gilmore conchuded Lhal there
was no conoflict of inlerest or lepal involvement in the situation Regent
Power vullined. The borrowing of books and periodicals for micrufilm-
ing does not ¢constitute a ¢ontract, purchiase or sale made fur, or an aceount,
or in behalf of the Umversly ol Michigan. Comscquently It does not run
conlrary o Section 122 of Act 328, P.A. 1931, a5 amended, being C.L. 1948
§ 750122 MS.A. 1962 Rev. Vol § 28.317. Deputy Alarney General
Gilmare found the aclivities described in question 1 to be completely legal
and thui |hey ¢ould be continued.

Reluiive to the second question desling with the purchase of microfilms
at standard rates, Deputy Attorney General Giltmore concluded that as long
ws the purchase was mude openly at the same rate at which zall eitizens
can purchase them, it is perfectly proper for Regent Pawer to do so and
there (s no violation of law.

Responding to the third question relating (v Lhe purchase of services by
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the University of Michigan from University Microfilms, Depuiy Altarmey
Ceneral Gilmore stated that such transaction would be illegal, contrary to
gtatute, and if any such contracts existed they should be cancelled imme-
tlizalely.

Repent Power, on August 15, 1956, dirscted a further letter of inquiry
to Deputy Attorney General Gilmore informing hioe that University Micro-
{ilms employs negative film suppiicd by the University of Michigan to
University Microfilms for printing and subssquent sale at & profit, and
asked whether this [act altersd the opinion as to the second ¢uestiion
apswered 1o Ghilmore’s letter of April 10, 1956, Depuly Altorney Creneral
Gilmore replied wunder date of August 22, 1956 by indicatihg thar the sub-
sequent sale at a profit by University Microfilms did not in any way alter
the opivion of April 14, 1954,

Following this advice, all contracts between University Microbilm and
the University were cancelled. and all charges to the University were stopped.
Rul, by thiz lime, the services availahle fo the University from University
Microfilms were vnigue, and were of such velue that in the interest of (he
University, it was desmed imperative that they be eontinued. Therefore,
the services were conlinued 1o be rendered 10 the Unbrersity by the Company
az a gift, cach invoice being marked paid and no charpes heing made by
the Company. The amount of services thus provided by University Micro-
films, [nc. at no cost te the University has sleadily increased over the vears.

A further letter from Fugene Power dared June 17, 19358 was dirceied
to Attornsy General Paul Adams, in which represemtation was made that
the business concern of Regenl Power was barmawing books from Lthe Uni-

versity of Michigan librury lor the purpose of microfilming and sele of
films, and the question was propounded whether such activity was lawful.
On June 2, 1958 Attorney Gensral Adams responded:
“In a letber dated April 0, 1956 this office answered the xame
yuestion s Tollows:

“a careful examination of this statute and an examination of the
cases covering the general guestion leads us to the conclusion that
there is no contlict of interest or legal mvolvemenl in the gituation
which vou have outlined. The borrowing of books and periodicals
for microfilming does not constitute a contract, purchase or sale
made for, or on account, or in behalf of the University of Michizan.
Consequently, in our opinion, it docs not man contrary to this scetion.

"4+ * * 3t is our opinion that your activities are completely legal
amd may be conlmned.

“After disenszing this with members of my ataff, it i my opinion
that the conclusion reached above still applies inasmuch as the stamte
involved and the facmal situation are identical.”

Apparenily the question to Attorney Gensral Adams was precipitatad
by the problemt of loank of Tihrary materials to University Microfilms
which did oot appear to bhe finally resolved.

The minutcs of the July 1958 meeting of the Board of Regents in this
regard read:

“Regent Power, for the information of the Regemis, explained
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that his firm, University Microfilms, borrows books from University
of Michigan librarice, copics them, distributes them for sale, Iis
firm follows the same procedure with many other libraries. Tn no
way iz his firm in a privileged position with reference 1o Lhe L niversity
of Michigun. The procedure as putlined is the same as that followsd
gencrally by other users of library books and is aot a special privilege
extended to Eement Power.”

In 7958 Kugene B. Power, in behalf of University Microfilms, donated
a comergd (o the University of Michipan library for the purpose of
photographing excerpts from books instead of studenis copyimg them by
hand. The library woull provide the film, develop the negative and send
it to University Microlilms who would reproduce the film by copvilo and
return it to the Jibrary without charge. The library would 1then make 1he
copyflo available to the student at & tow raie fu cover the libraty handling
cost,

During the year 1959 University Microfilms had perstens in its employ
who worked regolarly in the University of Michipan librasy searching ihe
catalogs and secuving publications from lhe shelves to be charged to
Unpiversity Microfilms. At the same time it also appears that the University
of Michigan library was continuing to film ceitain lihrary materialy wt
the request of Universily Microlilms.

Agreement for Space W Library

In 1962, at the request of the hibrarian, University Microfilis placed
its camera in the Universily of Michigan library in oo laree closet on the
thind floor. The reason given by the librarian was to reduce both the
charge-out time of books being borrowed and the wear and tear on the
volurmes. Mo renfal was charged Lo University MMicrofilms by the Uni-
verslly of Michigan. The comern was opended by resulur emplovees of
Limiversily Aicrofilms,

A second camera was subsequently placed in the lbrary so that ihe
charpe-out time would be reduced. 'The camerss were placed in an unnsed
and vnvenliluled storage room designated by Iibrary officizls.

It does not appear that any other person or persons were afforded
space in the University of Michigan hbrary oo similar terms, nor is there
any indication that lihraly officiuls meceived requesls for similar amange-
ments |tom cother person or peraons. It should be pointed out, however,
that this arrangement is common in libraries throughout the world, and we
have learned of o case whers any library has aver Tequestzd that Tent he
paid {or the spuce ceceupied by comeras placed there for this pumpoac.

One final observation is made rclative to the above described general
relationstip between University Microfilms and the University of Michigan
library. TFhe special reporl of the Auditar (leneral shows thal the Lni-
varsily of Michigan librury Pholoduplicstiom Service charges a hasic rate
of 053¢ per exposure for copies of bound materials, and where the order is
for 1,000 exposurss or more, the rate of 045¢ per exposure. Thniversity
Microfilms was given the reduccd tatc of 0458 per exposure on all orders
including those that were under a thousand exposures. For the fiscal wear
ending June 30, 1965 o wotal of $1,797.63 of business was Lansacted be-
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tween the University of Michigin library and University Microfilms. The
Audhior General states further that mest of the orders from University

‘Microfilms wers under 1,000 exposures and no other company was given

the reduced rate.

Mr. Power states that almost ¢very arder placed by University Micro-
tilms, Inc. was for more than 1,000 exposures. The University chargsd a
uniform 445 ¢ rate. He states further hut il Universily Microlilms, Ing
had been churped the bigher rate the additional charge would have been
during the Iast two years $16.85.

Universiry Shelf Fisr

The University of Michigan litvary is one of the fow librarics in this
coundry (hat reeeives without charge one copy of a catalog card for each
publication cataloged by the Library of Congress.  This caladag el
contains a record of the name of the unthor ol the publication catalozed,
the title of the publication, publisher, the date of printing, size of the
pubication. the number of pages, certain indexing by topic and w» call
numbcr, The University of Michigan library keeps the cord in the Library
of Congress cilalog depository. Whenever a book is acquired by the
Utuversity of Michigan library. the depository of the Library of Congress
catnjog cards i3 searched and if there is a Library of Cuvngress calidog
card available, the Universily duplieales it for fts various library catalogs.
If the Universily ol Michignn library acquires a book that is not cataloped
by the Librury of Congress, employees of the University of Michigan
library proceed to catalog the book and prepare necessary caialog cards
containing comparable information Jonnd in Library of Congress catalog
cards, These cards are inserled in the various catalogs of the University
library.  In addition, the University library hLas catalog cards lor hooks
not indexed by the Library of Congress which had been previously pre-
pared by the staff of the likrary. [t is catimated that between the Vears
1956 smd 1958, when the collection of the undergraduate Michigan I lmi-
versity library was acquired, 92.2% of alb the tiiles aeyuired and cainloged
by the library had been cataloged by the Library of Congress or previously
cataloged by einployess of the University of Michigan library, In addi-
tien, the remaining 7.8% acquired were cataloged by the University staff
at the expense of the Tniversity of Michigan.

This information has been oblained mom Frederick H, Wagmann, Dirce-
tor of the Universily Eibrary, who estimates that during the past 30 vears
Perhaps 904 ol the catulog cerds of the University of Michipan under-
gradugte library have been obtained by duplicatiug cards recsived rom the
Labrary of Congress without charge. The renminder of the cards hawve
been prepared by the Universily librry stalf at the capense of the Uni.
versity ol Michigan.

One copy of the calulog card for cach publication jn the Universily of
Michipan undergraduate Iibrary is kept in a separate catalog ay the shelf
Fst of the library, consisting of approxinmiely 37,000 cards, and serves as
an inventery of the undergraduals fibrary.

In 19589, at the raquest of Eugenc B, Power, in behalf of University
Microfilms, the University of Michigan library produced a microlitm of
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the shelf list of the uadergraduate’ University library. In effect the
microfilm was of each of the catalog cards in the undergraduate library.
University Microfilms pad 537500 or 53¢ per exposure for microfilming
of the vodergraduate library shelf lisl. The order was execuled on May
i1, 1952 and was billed on May 29, 19559, The statement for thls zecount
indicatcs that the charge was 5¢ per exposure. Therzafter University
Microfilms sold copies of the University of Michigan undergraduste
library shell list ot rales determined by University Microfibms, Inc. In
1964 LUniversity Microfilms rcordercd the undergraduate library shelf list
for copyflo purposes. apparently a different progess of film reproduction,
and University Microfilms was billed in the amouant of $570.96 ul 64 per
BKPE’]-.":L[J’!:.

Exhibit A, which iz attached to the Special Report of the Auditor
General, indicates that the University library had on other occasions sold
certain portions of ily sheli Jisi to alber subseribers uf a price which paid
lor the library’s cost of cataloging, It is also clear that no effort was
made to charpe University Microfilms any portion of the cost of cataloging.

Publicativn of Theses by Doctoral Candidates

Prior to the election of Fopene Power as Regent of the Linivemsity ol
Michigan. graduate students submitting doctoral theses as a requirement
for award of a degree were required to publish the thesis at a fee of
$25.00 and the microfilming was done by University Microfilms, which
collecled the [ee, published an whslract of Lhe thesls, indexed the thesis in
a publication known as “Dissertation Abstracts,” retalnod the ncgative of
the thesia in its vault and sold copies at a rate fized by University Micro-
lilms,

Afiter the election of Regent Power and his assumption of office. upon
advice of counsel, & new agreament was executed by the doctoral candidate
and the Univemity of Michipan, wherein the doectoral caodidate paid a
fee of $25.00 o the Universily of Michigan for microfilming of his Chesis.
The mictililmimg wis to e dione by he Universily, a {ilm copy was to
be semt to the Library of Conuress and the University library would retain
the negative and make copies of the thesis upon reduest at rates fized by
lhe library.,  The aforesaid sgresments in effect sioce 19586 have never
been fully kept by the University of Michigan, in that the University of
Michigan library, in mekiog a micralilm ol the thesis, delivered the
negative film to University Micreofilms for storage in its waults and for
the sale of coples at ratcs defermined by University Microfilms, Ine.
Eugena Puower states that he becams aware of the agreement for the first
tme in 1964 and that sicps were prompily taken to cortecl the wmatter,

At that time, University Mierofilme attcmpted to obtain w modification
of lhe wpreement, and at Mr. Power's suggestion, the agrezment would
have contained the following language: “the manuscripl is to be micro-
filmed and returned to the Grduste School. The negative will be stored
where positive microfilm or xerographic enlargement will be mude vpon
request at amnmounced rales.” Seo letber of August 5, 1964 an University
Micralilins, Inc. stalionary, signed by Stephen Rice, This same letter nlso
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indicales that University Microfilms, Tnc. wished permission to distribute
microfilm or xerographic copies of the dissertation.

The contract form between the University of Michigan and ihe doctoral
camdidate was not changed. John G. Gantt, head of the Phetoduplicate
Bervice of the University Ibrarv, in a memo dated November 27, 1965
to Dr. Frederick H. Wagmann, Director of the Tlniversity lihrary., indicates
that (he procedure for microfilming dissertations has been consistent since
1356, It appears fuither thut the University of Michigan tibrary rmicro-
filmed the dissertation and stored the nepative microfilm ot Univergity
Microfilms, Inec. with copies made by ihat concctn at rates fized by it

Ner is there any indication that any other arrangement is presenily in
effect,

Relative to the dissertations, it must be coneluded that when Engene
Power hecamc Regent of the University of Michizun, Limiversity  Micto-
films, Inc. no longer collected $25.00 for microfilming doctoral disserta-
tions of stadants al the University of Michigan. In addition, sbwtracks of
dissertations werc prepared and editorial werk done By Univerdty Micro-
films, Ine. at ng cost to the shuleris, However, University Microfilns
contimued to receive negulive microfilm, stored it in their vaults and suld
copies of it at rates fixed by University Microfilms, Ine,

Contracis hetween dgencier of the Univarvity arnd University Microfilms

University Microfilms undertook to microfilm certain rare books and
journals and 1o be salcs agency of these microlitms paving rovalties of
10% . Fhe Special Report of the Awmlitor CGencral indicates that such
agrecments were enlered into with the Burcan of Business Research, llmi-
versity of Michigun School of Busingss Administrution and for the micre-
filming of current and back files of the “Michigan Pusiness Review”
authorizing University Microfilms to reptoduce the issues on microlilm
and puy @ commission of 10%. The coniract was signed by Eugene
Power in behalf of University Micrulitms and Philip Wernette. the Professor
in the S5chool of Business Administration. Apparently the Universily
received royalties in ihe amount of $4.46. The Burean of Husiness Re-
search enlered into 4 conmtracts with Universily Mierofilms to reproduce
4 ol the University of Michizan publication titles in their outsofaprint
book series. This contract called for University Microfilms to pay Lhe
University royalties of 10% on the invoice of the sale price of such copy
s0ld.  Apparcatly ons payment was made by Liniversity Microfilms to the
Liniversity in the amount of $4.5% in Juouary of 1965, One of these
contracts for the publication of the book “The Problem ol Retnil Sight
Selection™ duted February 7. 1964, was executed by Altred W. Swinvard,
Dircctor of the Bureau of Business Rescarch in behalf of the Universily,
and Fugene Power signed in behalf of University Microfilms. The
Special Report of the Auditor General indicates thal the Board of Regents
never Ruthorized the execution of the afiwesaid contraets,  Further, uon-
anthorized persons executed the contracts in behalf of the Universly,

Purchases af Services by University of Michigan

During the period of Janvary i, 1956 through Ocicher 31, 19635, the
University of Michigan purchased certain services from University Micro-
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films, Inc. in the total amount of R49.83 and services from University
Microfilms, Limited, in the amount of $614.3%. Mr. Power states that he
had no personzl knowledoe of any of the aforesaid purchases by the
University of Michigan, [rom vitbher business conecrn.

Gengral

University Microlilms, Inc., s Michignn profit comporation, #s hereto-
fare indicated. was conttolled by Dogene Power and his wife. Mr. Power
also owned the comtrolling interest in University Microfifms, Limited, a
forcign corporation. On April 26, 1962 the Powers framsferred all of
their ownership of University Microfilms, Inc. and University Microfilms,
Limiigd, 1o Xerox Comporulion, a [oreign corporadinm, in exchange for
approximatcly Y2 of 1% of Xerox common stock. At that time University
wicrofilms, Ine. became a wholly owned subsidiary of Xerex Corporation.
Since University Microfils, Inc, became a wholly owned subsidiary of
Xerox Corporation, Rezent Power contimics to scrve n3 Presidenr of Uni-
versity Microfilms, Inc, and draws a subsiantial annual salary in that
ofTice.  He also serves as o omnesnber of the Board of Directors of Xerox
Caorporation but without salarv. He remains o siockholder in Xerox
Corporation.

The controlling fuw privr tu the Michigur Constitntion of 1963

The public policy of Michizan war established wary ¢arly in its history
relalive Ly the inlerest of public ofBeers in coniracis wilh the mosernmental
unit that they represented.  The controlling principles were Iaid down with
great clarity in The FPeople, ax rel. Aldert Plugger of ol v. The Township
Roard of Overyssef, 11 Mich, 222, 225 (1863). Mr. Lesiee Manning,
speaking for the court, said:

“v v % Qo careful is the law in puarding against the abuse of
fiduclary reiations, that it will not permit an apent fo nct fov himsell
and his principal in the iame {ransaction, s to buy of himself, as
apent, the property of his principal, or the like. All such ransactions
are voil, as It respects Lis priocipal, unless ratified by him witk a
full knowledge of all the circumstances, To repudiale Lhern be need
not show himself damnificd. WWhether he has been or not js Jm-
material. Actual injury i= not the principle the law proceeds on in
hidding soch ransacticns void,  Fidelity in the agent is what is aimed
at, and as a means of sceuring it, the law will not permit the apgent o
place himself in a situation in which he may be tempted by his own
private interest {o disreguosl that of his principal. Hence, the law
will not permit sn adminisrator to purchase al @ public sule by him-
self, property of the ¢state on which he has administered; or 3 guardian
the property of his ward, when sold by himself, All public officers
are agents, and their official powers nre liduciiry. They are trusted
with public funetions for the pood of the public; to protect, advanee
unil promote lis [oterests, and not their own, And, a greater neces-
gity exists than in private life for removing from them every induces
ment to abuse the trust reposed in them, as the tcmptalions to which
they ure sometimes exposed are stronger. and the risk of detection
and exposurc is less. A judpe cannot hewr amd decide his own case,
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or cne in which he is personnlly interested. He may decide it con-
sgientionsly and in accordance with Jaw. Buf that is mot encugh.
The taw will not permit him Lo reap a personal advantage trom an
official act performed in favor of himself. For these reasons, wc
hold the contruct we are asked to enforce by mandamus, vwoid as
against public policy.”

Mr. Tustica Christianey, int his concurring opinion, laid down the follow-
ing tosi:

“The public were cntitled to their hesl judgment, unbiased by their
private interests, and by agcepting the office they hecame bound to
rxcreise such jndgment, znd to nse their best exertions for the public
good. regardless of their own. They had no right, while they con-
tinued in office, to place themselves in a position where their own
interesis would be hostile to those of the public.” thid, p. 226

Commenting vpon the motives of the public officer and fairness of con.
iracts, Justice Christiancy said!

“Anu, thouph these contractors may, as memhers of the board,
have acted hunestly, and solely with reference to the publbic ipteresl,
vet if they have acted otherwise, they ocenpy a position which puts 1t
in their power o oconceal the evidence of the facts, and io defy
detection. K, therelore, such contracts werve to be held valid, until
shown to be frandulent or corrupt, the rosult, as a general rule,
woulid be, thal they must be enforced in spite of fraud or carmiption.
Hener, the only sule rule in such cases, % to treat the contraet as
void, without reference to the queation of frand in lact, unless affirmed
by the opposite party. This rule appears 1o me so mamilesiby in we-
vordunce with sonod pmblic policy as to require no autherity for s
support.” Ibid, p. 227

In Village of St. Johms v. Board of Supervisors of Clinton Cawnty, 111
Mich. 609 (1897}, the courl wpheld sn action to recover a claim of a
coumnty health officer for specinl services where the clamanl look no part
in the preceedings to fix his compensation, the services had been personal
and Lhe zmount claimed was reasonable.

Considetiion must alsi be piven to the case of Lewick v, Glazer, 116
Mich. 493 (1898), in which suit was bronght to resiraim the currying out
of a municipal ¢ontract for waterworks where it was contended that some
of the trostees who voted for the contract were intetested in the contract
in thet ore of ithe brslees was o meniber of the eleciric compaoy to be
bhenefited under the contract, and another wag the father of the pemson
awarded the contract, The court ruled that if the comtract were validly
approved by persons net interested in the contract it would be upheld.
The relationship of one of the trustees to the confracltor did oot serve to
disqualify him for voting on the eontract. Thus, the contraet had been
approved by the requisite number of disinterested trusices.

A sl was brought by o privale company o recover the cost of geods
sold to the Michignn Fmployment Enstitutinn For the Rlind in Comsodidaled
Coal Co. v. Board of Trustees of the Michigan Employment Inmstitution
far ihe Hlind, 164 Mich. 233 (1914)). Defeise was made that an officer
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of the delendant was also a stockholder in the plaintiff compuny, contrary
for the provisions of Act 107, P.A. 1873, The court declared the conirac
for the purchase ol coal to be absolutely void under the statute, hilding
that the pohlic policy of the stale wis expressed in the statnfe and the
cowrl could nat amend it fo rellect any rule developd by the courts,

I'o the same effect is Forte v. Oy of Lansing, 18% Mich, 501 {TY15),
in which suit wax brought to restrain the dofendant ¢ity frurm paying a
hiirher bill where one of the olficers of the City wus an officer and stock-
holder of the plaintiff supplving the materials. The cit¥ charter prohibited
EVery comtract meule hy the city in which any officer thereof or mombep
of i common eouncil had a private interest, The conpt relving upon
Cunsofidated Coal Cr., supra, declared that the city was prevented [Tom
making purchasex of corperation of which any officer of the city or
menber of its council is an wilicer or a stockholder. I'he court said;

“A sale is a contruer, and @ form of conirict in which the evil
sought to be rewedicd by the charter i most frequently wpparcot,”

The court conclided that i1 will not inquire whether the terms of the
coritnet are fair or uafuir.  *The purpese of the prohibition is not only
to prevent fruwd, but 10 cut off the opporiunity for Fracticing il.”

In Woodward v, Citv of Wuakefield, 236 Mich. 417 {1926}, a suit was
brought to set aside a lind contract entered ino by the city with the wife
of the mayor of the city. The mavor hwd acted 85 an apent for his wile
and parireipaied in the meeting in which the eouneil appraved the contract.
Wilhout his vote the ¢ontracl would not have been anule.  Lho Wakeficld
City Charter contained n provision that no officer of the city shall ke in-
terested direcily ar indirectly in the profils ol any contract and any con-
fracl wude in violation of this jwovision shall be void, The cuourt doclared
the contrast void, ruling ihat it iz the policy of the luw In keep public
officers far enough removed from temptation as to insure the exercise of
therr npsellish intercst in behalf of the povernmental unit they repressnt,
The faet that the city was m no way defranded and that the purchise was
beneficial 1o the city wouMl oot serve to change the rule. The court
declared the coulract void and cited with appraval Peogle, ex rel, Plugper
v. Towaship Boavd of Overyssal, supra.

It must be concluded thal uniil the year 1964 when the Michiparr Con-
stitution of 1963 hecame cffcetive the common law o Mrichipan was that
pulthic aflicers may not be interested in contracls with a governmental
untt which they represent,

In the Michigan Constitution of 1963 the people have provided in
Article IV, Sec, 10;

“Mo member of the Tegislature nur any state officer shall be in-
terested dwecily or indirectly in any contract witl: the stale or HIy
pohticul snbdivision thereof which shall cause a subwiantial conflict af
interest.  The lepislature” shall further implement this provision by
appropriate legisiation.” (Emphasis supplied)

We have then restated in the Michigan Comstilulion of 1963 the pro-
hibition against state olficers being interested directly or indirectly in zny
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contract with the state, and the people have then provided “which shall
cause a substantial confllet of interest.”

I is mowiohent, hen, to Jetermine when a contract shall enuse *o
substantial confliet of interest.” Reosort mav be had 1o the debates of the
framers of the Constitution to determine the meaning anmd inlenl of the
peaple in raltlying Ariicle 1Y, Sec. 10, Buwrdicl v, Neerctary of Stare, 373
Mich. 378 (1964).

Article TV, Sec. 10 first came before the Ceounstitutional Couvention as
Comrmillee Proposal 115, svhich slaled:

"NO MEMBER. O THE LEGISLATURE OR STATE OFTTICLER
SHALL BE INTERESTED DIRECTLY OR INDIRECTLY IN ANY
CONTRACT WI'TH THE STATE QR ANY SUBDIVISION THERE-
OF WHICH SHALL CALSE A SUBNTANTIAL CONFLICT OF
INTEREST. THE LEGISLATURE MAY TMPLEMENT THIS
PROYISION BY AFPFROPRIATE I.EGISLATION.”

Mr. Hoxic, chagrman of the commitiee on legislative powers, sab-
mitted the following reasons in suppont of Commiliee Proposul 113:

“The propmsed seclion amends article ¥V, gection 25, The com-
miltee 15 of the opinion that it should be clearly expressed that persons
who serve the state in elecied wr appointed positions shonld not have
conflicting inleresis.

“The detatled resirictions of section 25 were inserted in the 1850
conatitution and are legislative matter which do not deserve inclusion.

There is o yuestion of the legislature’s power to act in these fields
and it should be free to do so.

“The prehibition against conflict of interest is self executing in
form, but flexibility is given so that the lepislatire 1uay pass suilahle
legistation.

“The committee does not feel thal & detailed prohibition had to be
wiltten conegrning conflicts of interest and shat a sclf exccuting state-
menl ol prnciple is suificien.”

Officiul Record, Constilutional Convention, Vol, II. page 2361.

Declegates Marshali and Mahinske offered sn amepdment to the Com-
mittee Treposal which would in port strike out the word “‘substantial.”
Delegate Powell responded lo the amendment in part as follows;

“And then, by striking out rhis word ‘substantial’ vou open up a
whele field of technicalities in this age when there is widespread dis-
iribution of stock in big corporations, A person who held a shure
of stock in Ceneral Motors woulll be in trouble if he were in the
legislature and the stale perchused a General Motors car for the
state police, or lor the stete motor vehicle pool, Ard so on with
utilitica. It seems to me that this is totslly impracticnl and unrealistic
and unreasonable. 1 think the report of our committee goes far
¢enough and that this s just making the matter ridiculous,”

Ufficial Recond, Constitutional Convention, Vol. II, page 2361.
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Subsequenily the sponsors of the amendment withdrew their amendment
to delete the word “substantial” Constitufional Convention, Qdfficial
Record, Vol 11, page 2362,

Delegate Wanger made the following observation in the debate that
ensued:

"It is those words ‘or indircetly” which make it impessible, if you
rcad the language in its ordinary semse, as we should, for anybody
ihal owns even one share of stock in 4 company which is dealing
with the state to be in the lepislature. Aand there are other sramples
which came wp in the committes when we disussed Lhis, I just
want to point out that the reinsertion of the word ‘substantial’ does
not solve the problem at all as far as the first conflict of ioterest

provislon which Mr, Marshall and Mr. Mahinske sesk i fnsert is
coneer e,

Delegate Marshall. one of the proponents of the amendment responded:
“But this amemlment does not deal with a person who might have
2 share, or 2 or 5 or 10 shares of stock in a corporation, because the
stockholder himself would not be involved in the transaction. This
is where you eoniracl with the sinte government to supply material, or
any lorm of & legal frensaction between an individual legislator and
the state government. And [ don't agree with the interpretation that
Delegate Wanger placed on this wmendment,™

Ofheisl Kecord, Conslibiimmal Coovention 1961, Vol, II, page 23632

As thus amended, Committee Proposal 115 was approved with only a
small change on first reading on April 12, 1962, (Hficlal Recond, Comn-
gtitational Convention 19681, Vol. 1, puze 2403

On second reading Commitiee Proposal 115 was considersd with only
minor changss in the language, The debate on second reading reveals
that there was still some econcern abont the menning of the term *sob-
stantial confiict of interest.,” Delegate T'ord made inguiry:

“bry maying that there shall be no substaniial conflict of interest, is
ihis Imited fo o pecuniaty ialeresl im oa contracst or some Leansaction
with the state, or could it be a philosophical or cthical interest in
somathing?’

Delegate IToxis responded:

“The iotent of the committee was that it be something of a sub-
stant il vatore where there woulil he o conllicl aml we lell 1 io the
legislature to determine ground rules. se to speak, of what would be
a substantial conflict of interest,”

Ielepgate Ford then said:

“But for the record, and to clearly csteblish oor intent herc, is it
failr to say that what you intend iz a conflict that involves a peeuniary
iteresl eather than any Kind of a coaflict that might be devised by
the legislature from iime to time?™

Delegaie Hoxie responded:
“Pecuniary of money imterest, 1 think, i what we are concerped
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abowt; In other words, that the individoal involved wouldn't have any
direct interest in someihing of a substantid natore ™

Official Record, Constimtional Convention 1961, Val. II, page 2959,

Finally, Delegate Ford commented: -

“If you read section 25, you find almest identical language that
has been wiopled bere constilutes the last sentence of lhal section,
bhut when vou finally get around to reading that sentence in the scetion,
You realize that you have been talking about contracts berwesn sups-
pliers and vendois and the slate of Michigan, and it is very cleai—
and the court has held—that this involves a pecuniary contlict of
interest.

"Now, T st want il made clear on the record, belore [ vote for
this, that w¢ do not intend to enlarge upon this concept, but merely to
prevent a restriction from being placed on the prevention of any
kind of dealing by a slale officer or legislalor with the state for profit.
But 1 shouldn't like to be a party to a section which was intended,
when they say it is going to be broader, to open the dour for witch
hunts becanse someone owns shuarcs ol stock in 8 compsny  which
directly or indircetly iz imtorested in bidding with the state of Mich-
igan. This has not been the Iaw in the past and I domt think it
should be the law in tha futurs™

Officral Kecond, Constitutional Convention 1961, Vol. II, page 2860,

Thersaffer Commiilce Proposal 115 was approved on sccond rcading
without chanpe.  Constitutional Convention 1961, Vol. II, page 2960.

The aforesaid represents the pertinent recitation of the debate at the
Coustitutional Convention relating to “substantizl conflict of interest™ as
found in Article IV, Scction 10 of the Michigan Constitution of 1963,

The key to the problem is the meaning of the word “substantial” in
Article TV, Sz, 10 und the debates support the conclusion that the framers
ol the revised Constitution wish to recognize certain realitiss of our
modern 30ciety in that many persons including public officers own shares
of stock in large corporations und the stnle showld not be penalized for
purchasing products [rom such corporations because the state officer may
fiold a small slock inferes) in the corporation. The debates are clear that
the conilict relates to a pecuniary interest, but the delegates 1o Lhe con-
vention, do not assist ws fully in explisitly adopting 4 defimition of the
term “‘substantial.”

Some guidance may be obtained by examining decisions of courts of
last resort in determining what constitules s substnntial conflict of interest.
In Cpinion of Fustices, 183 A 2d Y09 (N H. 1962). the court held that
heing a stockholder, officer or attorney of a public ufilily furnishing
electricity to a state educational imstitution of which such person was an
officer was too attepuated and uwnsnbsiantinl & factor to raise a conflict
of inierext, The cxact stockholdet’s interest was not stated in (he cose.

Under 2 federal statwte requiring a federal jmlps o disqualify himself
from any case in ‘which he had s substantial interest, the court held the
term normumily referccd 1o a pecuniary or beneficial interest of some kind.
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Adams v, U5, 302 F 24 307 (C.C.A, 5th Cr, 1962). A judge holding
20 shares of 13,881,016 shares of a larpe corporation did i have §

substanlial inleresl in the liligadion involving |he corpornlion.  Lamperd v
Hallis Music, Fae, ot al, 105 F Supp. 3 {1552).

The lerm “yobstantial® appearing in a state statute dealing with iojune-
tive relicf was defined by the court to nlean serious as opposed to trivial.
Bhelpr Dodge Copper Producty Corporseion v. Uriled Blectricel Kaedin
& Murkine Waorkers of America, ot al, 46 A 24 453 (N1, 1944).

In Bank of Chatham v, Arendull, 16 S.E. 2d 352 (Vu. 1931), ihe
statutory term “sobslandial™ was delined as “important, essential, material.”
If the interest of a public ufficer in & particulat matler i the same s
any olher cilizen, his vore eannot be questioned on the ground of conflict
of mtercal.  Preston v, Gilfan, 184 A 2d 462 (NH. 1%62). The decizion

whether a4 conflict of interes! exisls s orlimartly facioal smd depends opon
the ewrcemslances of o particular case.

There can be no guestion but that members of the Board of Rogents
of the University of Michigan are state officers,  Arrorney General, ex ref.
Cook v, Burhans, 304 Mich. 108 (1942).

triving due weight to the debares of the framers of the Michigan Con-
stitution of 1963, and applying the principles enunciated by the various
eourts of last resort, it is my apinion that the word “substantial® as it is
used by the penple in Article 1V, Section 14, means materinl s onposed
it frivial, amd the contlict of interest most inwvolve a pecuniary or boneficial
intercet.

Applying these legal principles to the faets at hand, it is clear that we
need concern ourselves only with some but oot all of the transactions be-
tween UTniversity Microfilms and the Tniversity of Michizan.

Such considerglion must pive Tecopnilion io previous opintons of this
office rendered in answer to inquiry of Eugene Power.

Deputy Attornev Ceneral Gilmore rendered an opinion holding that the
borrowing of books and pericdicals and microfilming apd subseqguent sale
of filme wae complefely lepal aml mav be coutipmed, This apinion was cone-
firmed by Attorncy General Adams in 1958, Mr. Power, as Regent ol 1he
University of Michigan, had a right as a state officer to rely wpon the
opintons of Deputy Attorney General Gilmore and Attorney General Adamas.
These opinions are also supported by the holding in Presfon v. Gillam,
supra, Lhal dhere 15 oo conlbel of inleresl. when the inersst of a public
officer in p particular mutler s the same as any other citizen.

Dapufy Aftorney {renernl Gilmore nlso upheld the legalily of the purchage
of microfim at standard rates madec openly at the same mile at which all
citizens can purchase them. The Aunditor General's report indicates that
University  Microftlos was given  preferential treatment. There appears
to be a dispute as to how many orders placed by University Microlilms were
fur less than 1,000 exposures, but there is no dispute that not every order
was [or 1,000 or more exposures. [o same exieni at least it must be con-
chuded that University Microfilms received preferentin] treatment. Thos
aspect of the matter may be resolved by the University library revicwing
ils accounts und billing University Miwcrofilms for any charges that may



FFFORT OF THE ATTORNEY (ENERAL 231

be duw so that University Microfilme would have purchased microfilms at
standard rates charged all cilizens withoni any prelerence.

Relative to the purchase of services by the Lfpiversity of Michigan from
Univeraity  Microfilms and University Microfilms, Limited, it is clear
that t#olated trransactions took place between the aforesaid business concerns
and the University of Michipan over the period of 1956 through October
31, 196%. These apparcotly were done without the personal koowledee
of Regent Power. The holding of Treputy Attwney General Gilmore is
clear thal il i conirary to law for the University of Michigan to purchasc
crvices from business <oncerns in which a Repent has an intersst in such
murchase o serviecs. Sinec these transactions were entered into without
the personal knowledps of Repent Power, any sums collected from the
Unrversily of Michigan should be refonded by University Microfilms. We
note again that these are in the amount of $42.83, a relatively small sum
when spread over len vears. ‘IThe purchases ol services by the Universioy
of Michigan from University Microfilms, Limited, are somewhat larger
i amvunt, This bosiness coneam s located i o foreign country, far re-
moved from the niversity of Michlgan, and elearly supports the contention
of Eugens Fower that he had no personal knowledge of such purchase of
services and the smma shonld be refunded to the University of Mickigan.

1L 15 possible also to dispose of the problem of the uominicls berween
University Microfilms and certain departinenis of the University of Michi-
pan for reproduction rights of journals and books, These contracty were
neither authorized by the Board of Regents nor any other persons with
duthority to ecxeeute ach contracts in behalf of the University. These
comiracis were also entered inliy without the personal knowledge of Regent
Pawer. They should be terminated at ouce. University Microfilns has
instituted controls to prevent these uccasions from recurring, It is also in-
cumbent npon the University of Michigan to take propsr steps te make
cettain that this problem does nol recur.

Conluvion

Maveriheless, there remain thrae bazie problems: (1) microfilny cameras
ewned by the company have been placed i the Lniversity library without
rental; {2} the undergroditale shetl list was sold without royalty payiments
Io the University: and (3) copies of doctoral dissertations were sohl iy
University Microfilms and micrililms of doctoral dissertations were stored
m e company's vuults rother than in the vauits of the University library.

Certainly, Mi, Power was entitled tir rely upem the ndvice he Teecived
from the Attorney General in 1956 and 195%. But two major developments
have occurred since 1956:

In the first place, the amuounl of wse measured by the pumber of photo-
graphic exposures taken annually by University Microfilins of materials
the various Jibraries of the University of Michizan has increased sevenfold
over the past decude.

Secondly, lhe nature and complexity of the relationship has beewr sharply
altered. For instance, where belore the books wore microfilmed at the
company’s office, now because of the volume Lhe comwpany has placed
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two cameras on University property; where before the microfilming was
limited to books and periodicals, now it has Deen extendad to the filming
of the University shelf list; and the method of handling dissertations has
becn changed.

Tt is troe that thess altered circumstances wWere undertaken primanly
at the reauest and for the convenicnee of the University, but it s also ap-
parenl. thal by ibese actions the relationship betwesn the University and
the company has changed radically both in the amovnt and character since
Mr. Power's Initial davs as a Repent. Therefore, while there is no question
of Mr, Power's motives, his integritv, or his devotion i+ the interest of the
University; and while it s ¢lear thal, serving without compensation, Mr.
Power has made invaluable contributions to the welfare of the University
and to the cause of education und scholarship in this state and, indeed, the
nation, it must be concluded that because of the change in the amount amd
character of the relalionship hetween the University and the comparny, fur
Mr. Power to maintain his position as a Regent while his company has its
present relationship with the University is inconsistent with Lhe requirements
of the Michigan Constitution telsling [o “substantial conflict of interest.”

Weed for Lepishation

A teview of this case also indicates the immediatc necewsily of legislative
actlon to carry ont the constilniional mandate concerning conflict of intcrest
set forth in Article IV, Section 10 of the Michignn Constilulion, which
provides: “The legislature shall furiher implement thiz provision by appro-
priule legislation.” Tt is apparent that such legislalion is needed so that
all comcerned may know their righls and responsibilities with greater par-
ticularily,

Ti is to be hoped. therelory, that the legislature will act promptly to fll
this void, and that in doing 5o they will find u formuls for permitting public
agencies to avail themuelves of the services of suecessful men and women.

Buziness success should not in and of itself e a bar to public service.
Therefore, ressonable pnidelings recognizing bhe inferrelated .and complex
nature of our economy shuuld be provided.

FEANK J. KELLEY,
Artorney Ueneral.




