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HIGHWAYE:  Liability of govenunental mmits performing maintepance
operdtions nu Slate trunkline highways under maintenance eontracls
with Michigan State Ilighway Coonmivsion.

Governmental wuits performing maintenance on State tronkling high-
ways wider mufntenance agreements with the Michigan State Highway
Commission are not lisble fur hodily injury or property damage sustained
hy 1hind parties by reason of failure o maimam he highwuy in reason-
able repair.

Delours vstublished by the Michigar State Highwny Commission, as a
uecessary incident to construction and recunstruction of Stote tnkling
bighways, become part of the trunkline lighwuy; and the Michigan
State Ilighway Comunission, in the maintenance of such detours, is suh-

ject tn the statetory liability crealed by Act 178 of the Poblic Acts of
1954,

wo, 4458 March 15, 1966,

Mr. Howard E, Hilt

Stale Highway Director

Michigan State Hichway Commission
Stevens 1. Mason Building

Lansing, Michigan

You ask the following questions:

1. Are governmental units perionming maimtenance on state ounk-
ling highwuys pursuant to maintenance agreements with the commis-
sion liable under the provisions of Act 170, P.A. 19647

2. Are fempeorary dotours on county roads established by ihe
Michigan State Highway Coramission as an incidenl to construction
and reconstruclion lo siate trunkling highways within the purview of
Act 170, P.A. 10647

Act TG, PA. 1964 [M.E5A. Current Mul. § 3996 et s2q.] beeame
cffective July I, 1905, Ssection ? thereof, reads in partt:

“Cach goveramentul wgency having jurisdiction over any highway
shall maintgin the highway in reasonable repaiv so Lhat il is reason-
ably safe and convenient for public travel. Any perton sustaining
bodily injury or damage to his property by rsuson of iailarc of any
governmental ageccy du kecp any highway under irs jurisdiction in
reasonable repair. and in condition reasonably safe and fit lor Lravel,
may récover the damuges sulfered by him from such governmental
ireney, L "

- Arifels V, Section 8, of e Michigan Constitution of 1963 rends:

“There is herehy catablished a state highway commission, which
shall administct the state highway depurlment and bave jurfsdiction
amd rontrol aver all state runkiing fighways and appuricoanm (acitities,
and such other public works of the slale, ns provided by law.” {Fm-
phasis supplied )




238 REMIAT OF THE ATTORNEY GEMNERAL

The lcgislature by enaclment of Act 31, P.A, 1951, amended, [CL.S. 1961
g 247.651(a) et seq., M.S.A, 1938 Rev. Vol. § 9.1097(1a) ef seq.) provided
in Bection la thereof as [ollows:

“All state trunklipe highways oow or hereafter estahlished as pro-
vided by law, shull be constructed, mminteined and improved in ace
cordunce with the provisions of this act under rhe direction, supervision
and contrel of the state highwey comonissioner . . " (Emphasis sup-
plied)

Sacton 1b of said act reads in part as follows:

“The state highway depacimeol shall bear the entire cost of maintain-
ing, #n accordance with siandardy and specifications of the department,
all state trunkline higheays including snch highways within incorporated
cities and villages . . . " {Fmphasis supplied)

The stole highway commission is authorized to comtract for the main-
tenance of fts state trankline highwuys pursuant to Section 2, Act Me. 17,
P.A. 1975, amended, [C.1. 1948 § 250,62, M.S.A. § 9.902] as follows:

“The statc highwny commissioner is hereby anthorized Lo contract
with boards of county read commissioncrs, township bosrds, or with
any persom, persons, firm or corporation for the . . . Daintenance of
trunkline highways. .. ."

By Act No. 386, P.A. 1964 [MS.A. Current Mat. § Y.216(2)] Sec-
fiom 2 thereof, the office of State Highway Commissloner was abolished
and the powers and dufies of that office were transfcrred to and vested in
the State Ilichway Commission. Seid section also provides . . . Any law
referring to ihe state highway commisslomer or office of state highway
commissioner shall be decmed to reler to the commission. . . 7

ATl maintenance agreements entered into by the Michigan State Highway
Commission wilh povernmental units are the same ax o form and content.
These comtracts provide that the povernmental unit shall perform ainge-
nance work nt the direction of the chief maintenance enginesr of the Mick-
tmun state highway deparlment. The general seope of the work is dictatad
by the olficc of maintenance in the Michigun state highway department.
Special maintenance work nol covered by line bndget ilems can only be
performed upon the written authorization of the state highway department.
The commission dicrates ihe Lype of material required in the maiatenance
work nnd can supply same, Reimbumement for Wwages are per schedules
set forth in the comtraci. Profit is not conlemplated,

The Michigan slale highway commission has contrel and jurisdiction
over nll state trunklime highways under the aforesaid constitutional and
statutory provisions, There is nothing contwined in either the canstitudon
or lepislative acts that impuses any duty for maintaining state trunkhne
highways on any other governmental umit,

I am mindful of lhe conflict that existcd berween the cities and the state
highway commissivner with respect to jurisdiclion and contrel over state
trunkline highwiys located within citics and which arose by virtue of the
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lunmgunge sct forth in Section 28, Article VITT of ihe Michigan Constilulion
of 1908, which rends in part as follows:

*. . . The right of cities, villages and townships to the reasonable
contrel of their streets, alleys und public places is hereby rescrved to
such citics, villages and townships.”

Specific problems in this ares were decided in Allen v, State Highway
Commisioner, 338 Mich, 407; City of Dearborn v. Supden & Sivier, Ine.,
343 Mich. 157, and other Rapreme Court coses.

This conflict. however, Is now resolved hy Sectinon 29 of Article VIT of
the Michigan Constilution of 1963, which reads in part:

“ .. Excepr ay orherwise provided in this constitution the right of
all counties, townships, cities and villiges 1o the reasomable conirol of
their highways, streets. alleys and public places is hereby reserved to
such Iocal wints of government.™  (Emrhasis supplied)

Recliom 28, Article V., Michigan Constitution of 19583 which crcated the
highway commitsion wested in the commission jerisdiction wnd control ovar
efl vtate trunkline highwayvs, Thus, it is clear that state trunkline highways
are excepted fronm Seetion 29, Arlicle VII of the 1983 Constitution and the
state highway commission has the same measure of jurisdiction and control
over siafe trirkling highways Jocated within citics as it has over the gencral
systern of state trunkline highways,

It is patently clear that Section 2 of Act 170, P.A. 1964 impoeses the duty
of maintensnce upon “Buch povernmenlal agency heving jurisdiction over

any highway . . " and anyone injured or damaged “ . . by resson of
failure of any governmental agency b keep any highway under its jorisdie-
tion in reasonable repair, . . . may Tecover . . . from Such pgoversmental

agency.”  (Emphasis supplied)

Thus, by this languape, recovery for pemsonal injury and damage is
limited to that governmental ageney which has jurisdietion over the high-
way involved.

The elule highwiy commiwion does not divest jtself of jrisdicdon over
state trunklinc highways by the maintensnee agreements involved.  Jorie-
diction is imposed as aforesaid by constitational prowvisions.  Therefore, it
appears that linhility could not atiach to other governmental units for
negligent acts arising out of failure to mmamtain state trunkline highwayes.

The question then arises as fo whether the governmental unitse which
rerlorm the maintennnce work under contract with the commission share
in the highwav commistion’s liability az aforesaid.

In the cate of Johrsont v, Board of County Rewd Commissianers of
Omanagon Copnnry, 253 Mich, 463, the Michigan Supreme Court con-
cluded that the Omntonagon County Board of Road Commissionsrs per-
lorming mamtenance work porsuant o conlract with the state hiphway
rommissioner was only, as the court said at page 470 . . . a governmental
ngency in Lhe hands of the Siute highwuy commissioncr used in the dis-
charge of ecertain povernmental duties, Le. the repair anid mainlenance ol
Stote haghways. . . ." The contract to which the court made reference in
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said case is similar in ferms to the ones presently in use by the Michigan
Btate Highway Commission.

bn fourdie v City of Fling, 3535 Mich. 511, the City of Flint was held
liahle for damages resnltine from Its neplipent maintenance of a state
tunkline highway which the city agreed to maintain. An equally divided
court lTirmend the eircuit conrt™ decision which premised its judgments in
favar of plaintiff on its interpretation of CL. 1948 § 2423 MTA §
0.593. The circuit court reasoncd thot the stalute reguired the City to
keep In reasonable tepair @M highways and smeets within its ity limils,
thuy including stutc trunkline highways, The fone snpreme ecourt justices
voting affirmatively on the circuit court’s decision relied upon the similar
corstruction of said statute,  However, Joshice Kavanangh who wrote the
cpinion for reversal, set forth the rule in the Johmeon case, supra, deseribing
the legal relationstup batween the City and (he Stale highway department
umder the mainlenance agreement as follows:

“Tn the instant case the city was performing the same dutics as the
county was in the felmser Cave, and the Court thersin held the
cruunty was performing porsly a goveramental function, sod thaf it
wag performing it on behall ol the Slale highway comrmissioner, that
is, the repair and maintenancge of 2 State trunk-ling highway., The
city of Flint was porformimg @ goverrnentat function in maintaining
Dort hichway at the time snd place in question in this swit, which il
had no duty to perform excepl under Lhe contract, it being the re-
sponsibility of the State to maintpin such highway in a rowsonahly
safe conditiom. . .

The court in the Johason casc in cffect, declrred (hai because Ontopagon
county was doing the <late’s work in performance of the stare’s governmenial
function, the gounty under the mainfcosnce agreement, was acting as an
ageney ol Lhe state and that anyone injured or damaged thereby must look
ter the state for relief,

The ratinnale of decision in the Johnason case was not changed by the
Jouwrdin case.  Chapter 22 of Act 283, PA 190, ax amended, ander
which linhilily was wnposed upon the City in the Jourdin casc, has been
repealed by Act 170, LA, 1964

Accordingly, it {3 mv opinfon rhat governmental units which perform
mainienunee work on state trupkline highways under contraclt wilh the
state highway commission wre uok Jiahle for negligence arising therefrom.

The answer to your second question involves ¢onsideration of statutory
authority of the state highway commisson te esfablish detours on state
tronkline hiphways as a public safety measurs, Section 437, Act 328,
DA, 1931, az amended, .1, 1948 § 730.497; M5A. 1954 Rev. Vol
§ 78.763), authorizes the state highway commissioner, by appropriate
order, o detobr traffic from or upon irunkline highwuays, to provide the
direction of truffic, and 1o close or limit the traffic on said highways
whenever, in the opinion of the Highway Commissiouer, nninal conges-
tion of trallic exisls therson.  Act 165, P.AL 1917 [CL. 1948 § 247.291,
ct sea. BLS.A, 1958 Roev. Vol § ©9.1421, et seq | requires as a ecndition
precedent te the ¢lusing of a highway, that suitable detours be provided.



REPORT OF THE ATTOENEY GENERAL 239

The Michigan Supreme Court has held thal a detour, legally establishad
by rhe highway commissioner as part of the trunkline highway, becomesy
part of the main road. Shvak v. Swan Joe Crewm Crmpany, 135 Mich
631, "Ihe Michigan court has uiso ruled in Shamiker v, Enghish, 234 Mich.
76, that a detour eslablished by the state highway department under
stalutory aurhority becomes part of lhe trunkline highwar.

I therefore. comelude thar detours established by ihe Michipan State
Highwiy Commission a5 a necessary incident to construction and Tecon-
struction of state trunkline hizhwnys arc but continuations of the trunk-
line highwuy und, in the maintenance of such delmirs by the highway com-
misston, the commission Is subject to the statutory Rability created by Act
170, P.A. 1964,

éé 0 ;/ é " / FRANK} t:rtl:-ifg’?} ]gi;;tem?.

LEGISLATURE: Attarneys at law serving in the legislature,
ATFORNEYS AT LAW: Az officers of the vourt—not probibited from
serving in e levisluture,

Attnmeys who are officers of the court upon their admission to practioe
are not exercising the powers of the judicial branch of state gOVern-
ment and are not prohibitud under the Constitution of 18G3 from serving
in the legislaturc i duly elected and otherwise qualified, A lawver-lezis-
later may wvote on matters hefore the legislature mvolving the judieial
branch of goverument without vielating the Sfale Constitution. The State
Cunsiitution does not prohibil a lawyorleglslator from practicing law um
behall of his cliends hefore boards, commissions, and agcneles of the
state government; however the lesislalnre could consider this watler,
it it wishes, as a question uf public policy.

Mo, 4522 Murch 16, 1966

Hon. E. T). {¥PBricn
Slaie Represcntative
The Capitol
Lunsing, Michigan

Your decent leiler confains a statement of yow' underslanding that
“attorneys leglly authorized to practice law in lhe state of Michigan are
officers of the court.”™ You point our that a substantial mwnber of
attarneys have been ¢lected to and are now serving in cach House of the
current legisistive session.  Yom Jirect my stiention to Article 1T, Seclion
z, Constitution of 1963, which vou quote as follows: :

“The powers of government are divided into three branches: leyfs-
lative, execulive sod judicial, No persun exercising powers of one
branch shall exercise poweis properly helonging to another Praoch
except as expressly provided in this constitution.”

You also direct my ailention to Scctions 8, 9 and 10 of Armicle IV, Con-
stilution of 1263, which read as follows:




