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The Michigan Supreme Court has held thal a detour, legally establishad
by rhe highway commissioner as part of the trunkline highway, becomesy
part of the main road. Shvak v. Swan Joe Crewm Crmpany, 135 Mich
631, "Ihe Michigan court has uiso ruled in Shamiker v, Enghish, 234 Mich.
76, that a detour eslablished by the state highway department under
stalutory aurhority becomes part of lhe trunkline highwar.

I therefore. comelude thar detours established by ihe Michipan State
Highwiy Commission a5 a necessary incident to construction and Tecon-
struction of state trunkline hizhwnys arc but continuations of the trunk-
line highwuy und, in the maintenance of such delmirs by the highway com-
misston, the commission Is subject to the statutory Rability created by Act
170, P.A. 1964,
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LEGISLATURE: Attarneys at law serving in the legislature,
ATFORNEYS AT LAW: Az officers of the vourt—not probibited from
serving in e levisluture,

Attnmeys who are officers of the court upon their admission to practioe
are not exercising the powers of the judicial branch of state gOVern-
ment and are not prohibitud under the Constitution of 18G3 from serving
in the legislaturc i duly elected and otherwise qualified, A lawver-lezis-
later may wvote on matters hefore the legislature mvolving the judieial
branch of goverument without vielating the Sfale Constitution. The State
Cunsiitution does not prohibil a lawyorleglslator from practicing law um
behall of his cliends hefore boards, commissions, and agcneles of the
state government; however the lesislalnre could consider this watler,
it it wishes, as a question uf public policy.

Mo, 4522 Murch 16, 1966

Hon. E. T). {¥PBricn
Slaie Represcntative
The Capitol
Lunsing, Michigan

Your decent leiler confains a statement of yow' underslanding that
“attorneys leglly authorized to practice law in lhe state of Michigan are
officers of the court.”™ You point our that a substantial mwnber of
attarneys have been ¢lected to and are now serving in cach House of the
current legisistive session.  Yom Jirect my stiention to Article 1T, Seclion
z, Constitution of 1963, which vou quote as follows: :

“The powers of government are divided into three branches: leyfs-
lative, execulive sod judicial, No persun exercising powers of one
branch shall exercise poweis properly helonging to another Praoch
except as expressly provided in this constitution.”

You also direct my ailention to Scctions 8, 9 and 10 of Armicle IV, Con-
stilution of 1263, which read as follows:
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“Sec. 8. No person bolding any ofllice, employment or position
noder the Tlnited States or this state or a political subdivivion thereol,
except notarics public and members of Lhe atmed forces reserve, may
ba = member of either house of the legislature.

“See. 9. Mo person cleeted to the legislature shull receive any
civil appointment within this state from the governor, except notaries
public, from the legixlalure, or ram any other state authority, duting
the term for which he is elected.

“Yee, 10, No member of the legislature nor any state officer shall
e interested directly ot indirectly it any contract with the sfate or
any political subdivision thereof which shall cause a substantial con-
Nict of Tolerest, The legislature shall further implement Lhis provision
by appropriate legislaiion.”

You request unswens (o lhe following three questions:

"], Can an attorne¥, as an officcr of the court, serve as a legislator
in the legislative bramch ol government without violating the state
canstitution?

“2  {un a lawyer-legislator, as an officer of the court, but in his
capacily as a legislator, votc on matters helure the legislalure involving
the jndicial branch of government without violating the siate con-
stiturion?

“3. Can a lawyer serve as a legislator and also practiec law hefore
agencies of atate government in lhe Bxecutive branch of government
wilthoul violating the state constitudon?”

Section 901 of the Revised Judicature Act of 1961 pravides in part:
“The members ol ihe state bar of Michipan are officcrs of the courts
of this state, * * **

Shortly after tho close of the Civil War ihe Supreme Court of the
United Stales had occasion fo pass on Tho status ol an atiorney as an
officer ol the cuurt in the case of Ex parte In the Marnr of A, H. Gurland,
Petitioner (1867), 4 Wall 333, 18 1. ed. 366, Congress had passed a law
which requited every person elected or appointed to wny olflice of honor
or profit under the government of the United States to take and subscribe
10 o Toyalty cath which contained fnrer alia n stalement that the subscriber
had never sought nor pecepled, nor atiempted to exercise, the funetions ol
any offics whatever under any auwlhority or pretended authority in hostility
ta the United Slafes. Subsequently, by Act of Congress. (his oath was
extended to attorneys and it was there provided thai no person should bu
permitted to praclice in the Supreme Court or in any District or Circuit
Court or in the Court of Cleims even if he was previously an atioroey ol

1The Revised Judicature Act of 1961 i3 Acr 246 PA. 1941, being CL.S.
1963 & &00L1U1 et seq. M.5.A. 1962 Rev. Vol % 27A.101 el wey. Section 501
e not been amended And nppesrs st CL.S. 1961 § 600901, MSA 1962
Kev, Vol § 27A00L

zRule 90% of the Michigan General Court Rulss of 1963 reciics m part
“Artorneys snd counselors are officers of the counts of this Stuie amd us such
are subject tu lhe Funmary jurisdicdon of such coures”
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such courrt unlass he should take the required oath. Petitioner was o
resudent of the staie of Arkansss and had begn admitted to practiec hefore
the Supreme Court of the United States at 3 time prior to the commence-
ment of the Civil War. The stafe of Arkansas pessed an ordinance of
secession which purported to withdraw the statc from the Union and
afterwards by another ordinance updertook to attach the state to the
Confederacy. Afterwards petitioner became a member of the lower house
and then in the Senate of the Congress of the Confederacy. At the close
of the Civil War he soushi to reeslablish his right to practice before the
Suprcme Court of the United States but was confronted with lthe lovulty
oath which he could not lawfully subscribe. The Supreme Count held the
Act of Cungress unconstitutionnl as applied fo he petitiomer.  Tn the
course Of its opinion the Court said.

“The professivn ol sm aiforney and couneclor 43 not like an office
created by an Act of Congress. which depends for its continuance, its
powers and it2 emoluments, wpon the will o its crestor, and the
pessession ol which may be burdened with any conditions not pro-
hibited by the Constitution. Attornevs and counselors are not officers
of the United States, they are nish. elected or appeinted in the manner
preseribegd by the Constitotion for the election and appoitrment of
such officers. They are officers of the court; admitted as such by its
order, upon evidencs of their possessing snflicient lepal learning and
ifwir private character. * * * They hold their offlce during good be-
havior, and can only be deprived of it for misconduct ascertained and
declared by the jutlgmenl of the court afier opportunity to be heard
has heen afforded.  (citetion omitted) Thelr admission or their
exclusion is not the exercise of a mere ministerial power. T s fhe
eaprcise of jucthiein]l power, and has been so held in numerous cases.”
{18 L. cd. at page 370}

The Sopreme Coud ol Minnesota in s opinlon in the procesdings
eniiled In re Disharment of John D, Greathonse {19333, 139 Mibn, 51,
248 MW, 735, 737, said:

“An attorney & not an officer of lhe slute, in a constitvdonal or
slatutory semse of thot tenom, but he i3 an officer of the court. exercising
a privilege during good behaviot. This privilege is granted by the
court in the exercise of judiciul power, nol s o mere ministerial power.
(uilaboms omilbed )"

Cur Supreme Court quoted with approval the foreguing extruct from
the optnion of the Supreme Courl of Minnesota in the case of Ayrer v
Hadaway, 303 Mich, 383, at 597,

The natere of the relationship of allorneys ns officers of the coutt is

well Jescribed in the casc of Perer v, Hutchivon Munnfuctering Company,
87 Mich. 39, at page 60, in the foliowing words:

“Artorneys are officers of the eourl, and are subjcet to its suUmmary

jurisgdiction. They are, ax has been said, as essential to the suceessful
working of the court as the clerks and sheriffs, and perhaps as the

judges themselves. They ure, for the convenience, mot only of them-
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gelves. but of the other officers of the court, clathed with certan
privilepas, an abuse of whrh would he visited with severe punishmenr,
They have access to files and reeords, thev draft all orders and decrees,
and generally emter rvles and motions. There is no reuson why the
mere filling oul of 2 snmmons by an attorney after the signature of
ihe clerk, where no abuse iz shown, should vitiate the writ”

The attitede of the Michigan Supreme Courl as expressed in the fore-
going cases has been followed in subssquent decisions. See:

Ann Arbor Bank v. Wehor, 33% Mich. 341
fukrvon v, DiGiovanni, 347 Mich, 11R:
Whire v. Sadler, 350 Mich. 511, 525, 526

I shall mext consider your first questiom and the application thercto of
the proscriptien appesring in Article IH, Section 2, Constittion of 1953,
guoled above.  Foregoing Section 2 s a revision of Sections 1 and 2 of
Article IV of the Comstitution of 1908, Molice i3 to he taken that the
revision is a signilteanl one,  Section 2 of Article IV, Constitution of 908,
spoeificd that no person bBelonging to 1 department shall exercise the
powers properly belonging to another; but vnder the Constitrtion of 1063
the corresponding languige has been revised to read: *No person exereis-
ing powers of one branch shall exercise powers properly helenging to
another branch * > **>

It appears from the position of the courls a5 owtlined in the cascs cited
shove that an attorney as an officer of the court does not hold any con-
stitutional or statutory office in the judical branch of government but
retains Dis stalus as o private attorney licensed to practice his profession.
Thiz conclusion was brought clearly inio locus by the Supreme Court of
Minnstota in a procesding helore that Court entitled In re Miles Lord,
Willien B. Ramdall, George M. Scott, and Robert W, Johnson as officers
of the court (195%), 255 Minn. 3711 97 N.W. 2d 287. The Minncsota
Supreme Court had ueder investigation the professlonal conduct of Miles
Lord who was then Attorney Generel of the State of Minnesota, the other
pAartics being county attorneys, The isseue was whelher ihe Aftorney
General had violated an allermative wiit of prohibition theretofore issuned
by the Supremwe Court. The Attorncy General refused to appear before
the Cowrt claiming he was acting on the advics of the suvernor. 1t was
contended on behalf of the Allormey Genersl that when he appeared in
a legal maiter pending in the Supreme Court he was acting in an executive
capacity. The Court rejected this contentiom and said {page 2893

“While the alliwney peneral is 2 part of the executive branch of
govermment, 48 an antorpey he is also an officer of this couwrt. When
he appears in court in a legul wuuler, he is acting as an attormey.
The fact that he may belong to the cxeentive branch of the government
mukey it 0o less 80"

Upon analysis of the foregoing cowt pronouncements 1 find nathing
to indicate that an attorney, becunse he 15 designated as an officer of the
court, is thereby cxercising the powers of the judicial branch of state
government. His responsibility o the vourt us un aftorney (o abide by
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the rules of the ¢ourt amd fo conduct his professional relatinnship with
his clients umd with the court in an ¢thical manner doss not require the
exercise of any part of the mdicial power. I necessurily Tolhiws thul an
wliotney who cxercises 2 portion of the lepislative power as a member of
the legislature does not violate Sectiom 2 of Asticle 11, Cunstiintion of
1863, solely becansc as an attorney he is an officer of the court. |
therefore answer your first question in the affirmative.?

The logic of the case law as developed in reaching the answer to your
firsl queslion Ekewise conurols the answer to your second gquestion.  Since
I have concluded that an aitorney is oot prohibited from serving as a
mermber of the legislature solely on the ground that he iz an officer of
the ¢ourt, 1 also conchule thid in his capacity as a lcgislator he may
lawfully vote on matters before the legislature involving the jndicial branch
of government. ] therefore amswer your secomd guestiom in the affirmative

Tn answering your Lhird gucstion, I shall firet comment on Sections 8,
9 and 10 of Article IV, Constitution of 1963, to which vour lelter mude
reference.

Section &

The proscription appearing in Section § herslofire quoted does not apply
to an attorney i hisn capacily ns an officer of the court for the reason
that the atterney is not an officer of the state nor does he accupy a stige
office in the coastituliona! or slidulory sense ns discussed in the forcpoing
cnaes. It necessarily follows that he is not holding any office, smployment
or position uwoder the Umied Staies ar 1his slade ot a pelitical suhdivision
thereot solely because hiz admission to practics as an attorney constitutes
him an officer of the court. ' '
Sartiee G

T had cccasion lo comsider the meaning of Article TV, Section %, Con-
stitution of 1983, in Opinion Mo, 4169 which t issued on Junc 17, 1963
(0.A.G. 1963-0d, page 121). [l wus concluded in that opinion that the
word “appointmcent™ a3 it appears in Section 9 includes an “elecliom™ ihat
the prohibition of Section ¢ is applicahle {o persuns sppointed or elected
to any state oflfice mpsmuch as they reccive their “appointment” from
“slate authority™; and that the prohibition of Section 9 is not applicable Lo
appeintments or clections to purely local offices. Adopting the construce
tion plaged on Seclion 9 in my Opinien No, 4169, 1 reach the conclusion
that a2 member of the legislature who is or hecomes an stiorney admitted
ta practice in this slafc docs pot vielate Section 8 of Atticle TV, Con-
siitutton. of 1963, by virtue of his designation 2s an officer of Lhe court.
Secrione Fi.

The test of applicability of Section 10 is the existence of a contraci with
the state or any political subdivision thersel which shall canse a sub-
stantial conflict of interest with ihe dniics owed to the state by 2 member
of il legisluture or a state officer. Your third guestion does not assume

¥In 1he casc of Dowle v City of Dearborr, 370 Mich. 236, 339, 240, the
Supreme Count sgid: "It bardly need be said that the only wakid Lmftations
upon gqualifications for membership in the State legistatore ane fbose imposcd
by Stae law.™
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the existence ol wny wonlrugt helween the wilorney und Lhe slate or anoy
political subdivislon thereof and any coniract of cmployment ol wn altomey
to appear hefore stale apencies wonld normully be a contract with the
client whom the attorney had been engaged to repesent.  Such a confract
docs not fall within the prohibitory languwge of Section 10,

Allthongh the lewisliture js not {ree (rom all comsiibwiionad  restraint
should it undertake to contrel the conduet of an antorncy in the practice
of his profession, the legislatore has the power, should it choose 10 exercise
it, to prohibit its own members from appearing on behalf of others before
statc apgencics, boards and commissions. at least during the time they are
serving a% such members and for a reasonable time thereafter. A diligent
search has been made for such statrtory restrwint and mm law has been
found. I direct your attention, however, to Section 730.411h CL. 1948,
M.S.A. 1954 Rav. Vol. § 22.443(2), which prohibits members of the
legislature from accepting employment at cxcessive compensulion by persons
wfTectexl by proposed fegislalion and prohibits the payment for services in
conneetion with passage or defeat of legisletion. | do nel consider the
fanguage of this statute fo be sufficiently broad to reach the situatlon
deseribed In your third uesiion.

Therefore, although the supervision of attornevs in the practice of Iaw
in this state is given 1o lhe Supreme Court and the orpanized Dar. the
question of lawver-legislators practicing before state ngencies s also a
question of public: policy which may he considered by the legislature.

; FRAMK 1. KELLEY,
Q) éO L/ 06 / Aitorney General
L}

COUNTIES: Board of supervisors — Moximum tex levy for roald pur-
poscs.
TAXATTON: County road porposes — Maxirmn lax levy.

The umount of laxes Cor county road purposes which may be levied in
each county is subject to the limitation prescrihed Ly e slatute. Such
limilalion is uot subject to increase by vote of the cloctors nuthorizing
increase fn the mazimwm willage limitation [or Lhe Ievy of taxes.

No. 4518 Aptil 6, 1966,

Honorable Robert Richardson
Stafe Senalor
The Capitol
Lansing, Michizan
Transmitted with your recenl request for opinion is copy of an opinion
rendered by Bdward G. Durance, prosecuting attorney ol Midlamd County,
with respect to future covnty read millage in that county stating in part:
“Michigan Statutes Annotated Section 9.120 provides that the tax
for road purposes shull nol exceedl $2.00 on each $1,000.00 of assessed
valuation according te the roll of the last preceding year in countics




