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CITIES: Home Rule Charters.

COUNTIES: Home Rule Charters.
CONSTITUTION OF 1883 Tax Limitntion.
LEGISLATION: Estalfishment of Charler Crolnty.

Under proposed legislalion 2 charter county muay nwt he authorized to
exercise one or mure of the chartereconferred powcors within the houn-
daries of a non-consenting home rule city exercising a like power upen
authorization of a majorily vole of the loeal legislutive hodes of the
codnl y,

The constitutional limitazions upon the lotal amounl of ad valerem toxes
which may be leviest dues nnt apply to a hame rule city, inasmuch as
the city is subject to tax limitations presceibed by either its charier or
the home rule cities acl, Both Senute Hill 112 and the House substifute
lherefor prescribe tax limitations which if enacted would be applicable
to a charter counly amd which would exemnmt the connty from such
corslilnfional tax limditations,

The aggregale mmaximum debt limitntions to which the several overlap-
ping units, ineluding a chacter connty and howme rule city, are sirbjoct
are [isted.

Whether a vote of the electars is reguired as a condition precedent to
the levy of o specific tax or exeise depends upen the reguirernents of
cithor a general legislative act or the charter of the connty.

M. 4523 April 23, 15960,

Honorable Francis %W. Beedon

Chairman, Committes on Towss
arrl Counties

House ol Representatives

The Capitol

Lansing, Michigan

Your recent requesl lor opinion upon behalf of the Towns and Counties
Committee relules to Senate Bill 112, the so-alled county home rle bill.
Durimg its consideration of that bill, the Senate adopted a sobstitute and
passed the zame, That bill which is hercinaftcr referred to as the “Senute
bill” was referred L the Towns and Countles Committes of the House of
Represcatarives, which has since reported 1he same to the floor of the House
with the recommendation that » substitute therefor, herejnafter referred to
as the “House substilute,” be adopted and passed. The hill fa pregently on
the House calendar awaiting consideration thereof by that body. Yaur
questions have been rephrased and will be answered seriatin.

I. Toes the county home rule program os proposed in Senate Bill
112, or in the present substitute bill conflict with the home rule citics
act of 1909, as amended? Specifically, do the previsions of Section
I5¢ of either proposal conflict with 1he authority granted to home
rule cities under the home rule cities act?
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The 1963 Michigan Constitution in Arlicle WIT pravides with respect
to hume rule cities and villages:

“Soe. 21, The legislatire shall provide by general laws for the
meorporation of cities and villages. Such laws shall limil their rate
of ad wvalorem property taxation for municipal purposes, and restncl
the powers of citics and villuges to borrow money and contract debts.
Bach eity and village s granted power to levy other taxes [or public
purposes, suhject lo limitations and prohibitions provided by this con-
stitution or by law.

*Sep. 22, Under general laws the electors of each city and village
shall have the power and anthority to frame, adopt emf wmend it
charter, and to amend Lhe existing charter of the city or village here-
toforc granted or enacled by the lepislaturs for the government of
the city or village, Tach such city and village shall huve power to
adopt resalutions and ordinances relsting lo itx municipal conceros,
property and government, sabject to the comstitution and law. No
enumeration of powers granted to cities and villuges o this con-
stitution shall limit or restrict the general grant of autherty c¢one
ferred by ihis secliomn.

“Sec. 23, Any city or village may acquire, own, establish arxd
maintain, within or without ils corporate limits, parks, boulcvards,
cemeteries, hospitals and all works which involve the public healh or
rafety.

“Sec. 24. Subject to this constitution. any ecity or villsge may
acguire, own or operate, within or withuut its corperate limits, public
service facilities for supplying waler, light, heat, power, sewage dis-
posal and tramsportulion to the municipality and the inhubitan!s
1herent,

“Any city or village way sell and deliver heat, power or light withoul
its corporate limits in an amount pot exceeding 25 percent of that
furnished by it within the corporate limits, except as greater amounly
may be permitlad by law: may well and deliver water and provide
sewage disposal services outside of ils corporate limits in such amount
as may be determined by the legistative body of the city or village;
and mey operafe transportation lines outside the municipality within
such limite a2 may be preseribed by law.

“Sep, 25, No city or village shall acquire any public utility furnish-
ing light, heat or power, or grant any public utility franchise which is
mol. sulyject to Tevocation at the wil of the eity or village, unless the
proposition shall first have heen approved by three-fifths of the elec-
tors voting thereon. Mo city or village may sell any public uiility unless
(he proposition shall first have becn approved by a majority of the
electors voling thereon, nr a preater mumber if the charicr shall s0
provide.”

As 1o cities, the predecessors of such comslilotional provisions in the 19208
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Constitution were implemented by Act 279, P.A. 1809,1 the home tule
oilies acl.

Scetion 2 of Article VII of the 1963 Constitution provides:

“Any county may frame, adopt, amend or repeal o counly eharler
in & manner and with powers and limitutions to be provided by general
law, which shall among other things provide for the election of a
charter ¢ommissicn. The law may permil the orssnization ol coumy
governmen! in o different from thar set forth in this constitution
and shall limit the rate of ad walorem property taxation for county
purposes, ami restrict the powers of charier countics to BOITOW MONCY
and contract debts. Each charter county is hereby granted power
to levy other taxes for courdy purposes subject o Fimtalions amd
nrohibitions set forth in this constitution or law, Subject to law, a
county ¢harter may authorize the coonty throogh ils regularly con-
stituted authorily Lo udopt resolutions and ordinances rclating to its
CONCCTRS.

“The board of supervisors by @ majpority vote of its members may,
and upcn petition of five percent of ithe eleciors shall, place upon
the hallosl the goestion of electing A commission to frame a charter.

“No county charler shadl fe piopfed, smended or rcpealed omtil
approved by a majority of electors voting on the question.”

Benate Bill 112 is designed (» implement snch constitutional provisions,
Section 12 of the Senate Bill provides:

“A county charter adopted under the provisions of this ucl may
provide:
l{* * *'

“fe} For the authority to perform at the counly Fevel any lome-
tion or service not prohibited by law, which shall include, by way of
wvnurneretion and not lirmitation: police protection, fire protection,
nlanning, zoming, education, health, welfare, recreutiom, wuler, sewer,
waste disposal, Lrensporietion, ahatcment of air and water pollution,
civll delense, and any other function or service necessary or bene-
hicigl to the public health, safety and geveral welfare of the counly.
Powers granted solely Ly charter may nop bhe crercised in a iocal
Rl of poverrment which iy exeveitlng a ltke pewer without efther
the consent of the loeal lepislative body, or by the authorizution of
mdjority of the city, villuge ond tnwrilip legislative bodles of rthe
cowitly approving the same. The cost of any service authorized to
he performed by charter, which costs may be delermined tn o cost
accownting basis, musl he chorged on a cost basis to the unit of gov-
ermnenl or prea bonefited by such service unless and untd it s
rendered on a substantially county-wide basis in which event such
cost may be purd rown the genersl fund,

#k & AN (Emphasis supplied)

1CL, 1948 and C.LE 1961 § 117.1, &t seq., as amended; M.5.A. 1919 Rev.
¥ol and M.3A. 1965 Cum. Supp. § 52071, ot soq.
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Sepd sechon of the Houose sohsiiote reads:

“& county charler adopted under the provisions of this act may
provide:

LU

“fc)  For the avthority to perform at the county level any function
or service nol prohibiled by law, which shall ioclude, by way of
enumeration and not limitation: police protcction, fire protection,
planping, womimg, edocation, health, welfars, recreation, water. sewer,
waste disposal, transportation, abaterment of air and water pollution,
civil defense, and any other function or service necessary or beneficial
to the public health, satety und general welfare of the county. Powers
granted solely by charter may not be exercised in o local unit of gov-
erment which fx evercising a fike prwer without the consent of the
local legislative bodv. The cost of any service authorized to be per-
Tormed by charler, which ensts may be datermined on a cost accounting
basis, must be charged on a cost basis to the unil ol governmeol or
area benefited by such service,

W # * ™ {Emphasis supplicd)

The distinction between the two hills lies in the [act thal nmler lhe Senate
Ll the countv could exercise a power conferred upon it solcly by ifs
charter within the bounderizs of o home role eity which 15 exercising a
like power without the consent of the legislative body of Ihe particlar ity
il upproved by the legislative body of A majority of the cities, villages, and
townszhips of the county. Under the House suhstitute, such power could
nut he exercised within the boundaries of a home rule city without the
consent ol Lhe legistative body of that city.

Inssmuch my the ahovequoled provision of lhe Senate bill purports to
suthorize a charter county to exereiae one or more of the charter-conferred
punvers within the boundaries of a non-consenting home rule city exer-
cising a like power, upon aniborization of & majority vote of local legislative
bodies. there exists a conflict within the aren ol permissive self-governmeni
gianfed to the home mmle city under Act 279, which would be inwvalid.
Excreise of such power in sach owres by ihe churfer county i3 made de-
pendent upon the authorizing vote but withoue the consent of fhe home
role city and ne elaim can be made that the Bill, if enacted, would have
the force of a general law thereby superseding conflicting provisions of
the home rule citv charter so thar such provisions of the Senwe hill wiondd
become a parl ul Che charter of the instant home nie city. Uader the
Senate bill the legislature would authorize & charcter county to provide cerlain
cervices within the territory of a non-consenting hore rale city upon
approval of 2 majorily of The legislilive idies of the county. The bill has
the same fraflty that the Michigan Suprcme Court copdemned in Arian's
Department Stores, Inc., v. Attorney General, 374 Mich, 70 (15964} where
the Court struck down @ slatlule Thul empowered board of supervisors to
petmit the sale within the county of-any or all of the prohibited commaodi-
ties under an act aimed at barring sales on any suceessive Saturday nnd
Sunday. the Court holdipg such a pravisiom i be an Improper delegation
of legislative power. Unlike the provision in the Sepale hill, the Hounse
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subtsitute would authorize a charter county to exercise one or more of the
charter-conferred powers within the boundaties of a home rule city subject
to consent of the legislative body of the home rule city so there is no con-
flict within the area of permissive self-government under Act 279. No
opinion is rendered as to whether the legislative body of a home rule city
could lawfully give consent to the charter county to furnish such services
within the home rule city where the city charter mandates that the city
government establish, maintain and operate facilities for the furnishing of
the service in question.

2. The 1963 Constitution limits the total amount of general ad
valorem taxes which may be levied by the different units to 15 or
18 mills. Does this limit apply to home rule cities and would it apply
to a charter county under either the Senate bill or the House substi-
tute?

Section 6 of Article IX provides as follows:

“Except as otherwise provided in this comstitution, the total amount
of general ad valorem taxes imposed upon real and tangible personal
property for all purposes in any one year shall not exceed 15 mills
on each dollar of the assessed valuation of property as finally equalized,
Under procedures provided by law, which shall guarantee the right
of initiative, separate tax limitations for any county and for the town-
ships and for school districts therein, the aggregate of which shall not
exceed 18 mills on each dollar of such valuation, may be adopted and
thereafter altered by the vote of a majority of the qualified electors
of such county voting thereon, in lieu of the limitation hereinbefore
established. These limitations may be increased to an aggregate of not
to exceed 50 mills on each dollar of valuation, for a period of not to
exceed 20 years at any one time, if approved by a majority of the
electors, qualified under Section 6 of Article II of this constitution,
voting on the question.

“The foregoing limitations shall not apply to taxes imposed for the
payment of principal and interest on bonds or other evidences of
indebtedness or for the payment of assessments or contract obligations

", in anticipation of which bonds are issued, which taxes may be imposed
- . without limitation as to rate or amount: or to taxes imposed for any
" other purpose by any city, village, charter county, charter township,
charter authority or other authority, the tax limitations of which are
provided by charter or by general law.

~ “In any school district which extends into two or more counties,
pioperty taxes at the highest rate available in the county which con-
t:ins the greatest part of the area of the district may be imposed and
cullected for school purposes throughout the district.”

As stated in the second paragraph of the above-quoted section, neither the
15 noi 18 mill limitation applies to the general ad valorem taxes imposed
by a cty “the tax limitations of which are provided by charter or by gen-
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eral law.” Among the mandatory charter provisions of the home rule cities
act? is:
“Hach city charter shall provide:

Wk ok k|

“(g) For annually laying and collecting taxes in a sum not to
exceed 2 per centum of the assessed value of all real and personal
property in the city: Provided, That unless and until such charter
shall provide for a different tax rate limitation, the governing body of
every city is hereby authorized to levy and collect taxes for municipal
purposes in a sum up to and including 1 per centum of the assessed
value of all real and personal property in the city, subject to the
provisions of section 1a of chapter 7 of Act No. 202 of the Public Acts
of 1943, as amended.

e % o® OY

Tt follows that such constitutional limitation is not applicable to a home
rule city.

Reference to Section 6 of Article IX of the Constitution evidences that
the provision exempting home rule cities from the constitutional tax limita-
tion is likewise applicable to & charter county. Section 14 of the Senate bill
provides:

“A county charter adopted under the provisions of this act shall
provide:
ko F

“(m) For the levy and collection of taxes and the fixing of an
ad valorem property tax limitation of not to exceed 1% of the state
equalized value of the taxable property within the county.

T I

Section 14 of the House substitute reads:

“A county charter adopted under the provisions of this act shall
provide: _
cx & ok J

“(m) For the levy and collection of taxes and the fixing of 3,1{
ad valorem property tax limitation of not to exceed 1% of the stiite
equalized value of the taxable property within the county. Not<less
than 14 of such levy shall come from within the constitutions1 15
to 18 mill tax limitation. -

ik W *'n

The fact that the limitations in the two bills vary is of no legal significance.
Each bill prescribes tax limitations upon the levy by the county.” of ad
valorem taxes. Hence, a charter county would likewise be exemt from
the constitutional tax limitation.

3. What is the aggregate debt limit that might be possiblee under
Section 14(1) of the Senate bill and the House substitute? '

2CLS. 1961 § 117.3(g); M.S.A. 1965 Cum. Supp. § 5.2073(g).
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It is my understanding that you are asking for the maximum debt limita-

tions to which the major overlapping units, including a home rule city, are
subject. These are:

County—10 percent of the state equalized assessed valuation of the
taxable property within the county. Section 11, Article VII of the Con-
stitution and Section 14(1) of the respective bills,

Home Rule City—10 percent of assessed value of the real and personal
property in the city. C.L. 1948 § 117.4a; M.S.A. 1949 Rev. Vol. § 5.2074.

Local School District—15 percent of the total assessed valuation of the
district. M.S.A. 1965 Cum. Supp. § 15.3681.

Community College District—1%: percent of the first $250,000,000
plus 1 percent of the excess over $250,000,000 of the last confirmed state
equalized valuation of all taxable property in the district, except that upon
- approval of a majority of the electors of the district, this may be increased
to 15 percent of the total state equalized valuation of the district. M.S.A.
1965 Cum, Supp. § 15.615(14)(5).

Intermediare School District:

“No loan shall be made and no bonds shall be issued for a longer
term than 30 years nor for any sum which, together with the total
outstanding indebtedness of the district, exceeds 1/10 of 1% on the
state equalized valuation of the taxable property within the district,
unless the proposition of making such loans or of issuing bonds is
submitted first to a vote of the school tax electors of the district at a gen-
eral or special school election and approved by the majority of the elec-
tors voting thereon, in which event loans may be made or bonds may be
issued for the purposes hereinbefore set forth in an equal amount to
that provided by chapter 12 of part 2 of this act.” Sec. 298b of Act 269,
P.A. 1955, the school code of 1955, as added by Act 21, P.A. 1966,
effective April 13, 1966.

4. Regarding Section 15(e) in both the Senate bill and the House
substitute, do these sections permit the county to impose specific taxes
without a vote of the people of the county?

Sepate Bill 112 lists among the permissive charter provisions in Section 15:

“(e) For the power and authority to levy and collect any taxes,

fees, rents, tolls or excises, the levy and collection of which is neither
pre-empted by the state nor prohibited by law.”

The comparable provision of the House substitute bill provides:

“(e) For the power and authority to levy and collect any taxes,
fees, rents, tolls or excises, the levy and collection of which is author-
ized by law.”

Neither version of subsection (e) by itself requires a vote of the electors
as a condition precedent to the levy of an authorized specific tax or excise.
Whether such a vote would in fact be required depends upon either of the
following:

(a) Whether such a requirement is imposed by a general state act.
By way of example, such a state statute might provide that a county could
levy an income tax, but only when approved by a majority of the electors
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of the county.voting upon such a proposal. In that event, the affirmative
vote of the electors would be a necessary condition precedent to the levy of
an income tax by the county, irrespective of whether the charter contained
such a requirement,

() Even in the absence of such a statutory requirement, the charter
adopted by a given county might require approval of the electors to the
levy of an income tax, in which case the affirmative vote of the electors
would likewise be a necessary condition precedent to the levy by the county
of such a tax.

In the absence of such a statutory or charter requirement for a vote of
the people, the Senate bill would permit the county to impose specific taxes
to the extent that the levy and collection of such taxes has been neither
pre-empted by the state nor prohibited by law; but the House substitute
bill does not in itself empower the county to levy and collect specific
taxes with or without a vote of the people unless and until such levy
and collection has theretofore been authorized by law.

FRANK J. KELLEY,

éé O {O Z ; Z Attorney General.

COMMUNITY COLLEGES: Authority of board of trustees to move
the site of a community college facility.

Under Act 188, P.A. 1955, as amended, the board of trustees of a com-
munity college is the sole authority within the district empowered to
move the site of a community college facility from an established site
to a different one, to the exclusion of the qualified district electors.

The question of moving the site of a community college facility may
not be submitted to the voters of the district, nor may a special election

under Section 4b of Act 82, P.A. 1957, as amended, be called to vote on
moving the site.

No. 4434 May 2, 1966.

Mr. Alexander J. Kloster

Acting Superintendent of Public Instruction
Prudden Building

Lansing, Michigan

You have requested my opinion on the following questions:

“1, Is the Board of Trustees of a community college the sole
authority to move the site of a community college facility from an
established site to a different site;

“2, May the Board of Trustees by a majority vote submit to the
voters of the district the matter of transferring the community college
facility to a new and different site under the following wording of the
referendum section (being Section 15.615(14a) M.S.A. . .)? Does the
matter of designating a site come within the scope of the powers of
the electors?




